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PREFACE 



We in ^the U.S. Office of Education are most grateful to the staff of the 
Education Commission^ of the States — notably Louis Rabineau, Richard Mil- 
lard and Janet Clarke — for their fine work in malking this conference a great 
success. We are also very appreciative of the §uperb work of Steven Jung and 
his colleagues at the American Institutes for Research that has resulted in the 
excellent report of the Study of State Oversight in Postsecondary Education, 
around which the conference was built. . , - 

The study conducted by AIR and this conference represent the first substantial 
efforts on the part of the U.S. Qfilce of Education to address significant issues in 
the area of state oversight of postsecondary education in relation to institutional 
eligibility for federal funding. Because of th^ importance of these issues, and 
their apparent timeliness- relative to other priorities, I anticipate that the study 
(report and the conference proceedings will have a- notable impact upon policy 
deliberations within the Office of Education and upon future policy directions 
taken by the ofilce. ' ' 

. ' *' John R. Proffitt 

Director, Division of Eligibility 
and Agency Evaluation 
U.S. Office of Education 



INTRODUCTION 



Louis Rabineau 
Director, Inservice Education Program 
Education Commission of the States 



On July 11-14, 1978, in Colorado Springs, a 
setninar was held that included perhaps the 
most comprehensive analysis and discussion to 
date on a topic crucial to the states and to 
postsecondary education — "State Postsecond- 
ary Education Institutional Authorization and 
Oversight". The proceedings of the seminar, 
attended by over 150 state, regional and na- 
tional leaders, are produced in this report in the 
hope they may be useful to those involved 
throughout the country in this vital issue. 

In his keynote address. Governor Otis Boweri 
of Indiana reviews the issue of state oversight 
from experience both as a governor and as the 
immediate past chairman of the Education \ 
Commission of the States (ECS). Governor 
Bowe^g noted the importance and urgency of the 
development of an appropriate state role in 
institutional authorization and oversight. 
Richard Millard, director of the ,ECS Depart- 
ment of Postsecondary Education, highlighted 
the historical background of the :States and 
ECS' involvement and introduced the report 
and reactions to the Study of State Oversight in 
Postsecondary Education, recently completed by 
the American Institutes for Research (AIR) for 
the U.S. Office of Education. 

Following a? review by Steven Jung, AIR . 
senior resea^tJn scientist and one of the. authors 
. of the study, of -the highlights of the study itself 
and the recommendations contained in the re- 
. port, three knowledgeable educators offered 
their reactions — T. Edward Hollander, chan- 
cellor of the New Jersey Department of Higher 
Education; John Phillips, president of the Na- 
tional Association of Independent Colleges and 
Universities and former Deputy U.S. Commis- 
sioner for Postsecondary Education; and < 
William Selden, a nationally known consultant 
in higher education. DeTputy U.S. Comip{"^sioner 
for Higher and Continuing Education, Alfred 
Moye, followed the three commentators with a 
brief statement on the study from the viewpoint 
of the U.S. Office of Education. 

Considerable discussion and consternation 
resulted from reports of proposed federal activ- 
ity. John Proffijtt/of the USOE Division of 



Eligibility and Agency Evaluation, reviewed 
the recommendatiocys of the General Account- 
ing OfTice in its draft report "The Office of 
Education's Eligibility Proce^s^ — What<,Assur- 
ances Does It Provide" and*' summarized the 
response of the U.S. Department of Health, 
Education and Welfare. Reactions were mixed 
to a report of a recent action of the iFederal 
Trade Commission by FTC staff attorneys 
Terry Latanich and Walter Gross.'* Ilrimediately 
prior to the seminar, the FTC had approved the 
form for a "Trade Regulations Rule for Voca- 
tional and Correspondence Schools." ^At the 
date of this publication, none of these — the 
GAO report, the DHEW response or the new 
FTC rule — had been officially released. 

Following an informal luncheon panel ses- 
sion, chaired by Kenneth Fischer pf the Post- 
secondary Education Convening Authority, 
concerning the role and future of such organiza- 
tions as the Council on Postsecondary Accredi- 
tation, the Federal Interagency Committee on 
Education, the National Association of State 
Administrators and Supervisors of Private 
Schools and the* Veterans Administration, a 
summary and synthesi^ of the seminar was 
given. This summai^^ 'and synthesis, thought- 
fully prepared and.deHvered by Thurston Man- 
ning, director of the Commission on Institu- 
tions of Higher Education of the North Central 
Association of Colleges and Schools, was pub- 
lished separately by the Education Commission^ 
of the States in September 1978 and distributed 
widely to the seminar invitees and participants 
and to other interested parties. . 

ThrougHbut the seminar, working party dis- 
cussion gl'oups were schieduled in order to give 
each participant the opportunity to explore the 
issues concerning the topic. The questions, pre- 
sented for consideration by each of eight work- 
ing party groups, spanned the total realm of the 
topic and are themselves an agenda of concern 
for the future. 

The cosponsors — the Inservice Education 
program of the Education Commission of the 
States and the U.S. Office of Education Div .oion 
of Eligibilityand Agency Evaluation — as well 



jis the cooperating agencies are to be com- 
plimented'Tor their efTorts'in developing and 
implementing so cogent a program. The partic- 
ipants during the seminar and those persons 

• reading this report are in the debt of all these 
organizations. Included in this* appreciation 
must be the skilled leaders 6f ihe working par- 
ties and the seminar planning committee. 

Special thanks are due ' to Janet Rogers 
Clarke, research assistant at ECS, who served 
effectively as conference coordinator; Ronald 



Pugsley, of the USOE Division of Eligibility 
and Agency Evaluation, who attended skillfully 
to so ..much of the pfannLng; David Mirsky, of 
Yeshiva University, who providec} the confer- 
ence notes from the seminar; and Tom James, 
who provided such excellent editing services. 
Overall final gditing and the production and 
publication of this report were provided by 
Nancy M. Berve, associate director of the ECS 
Department of Postsecondary Services, with the 
very able assistance of Martha Kaufman. 
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A GOVERNOR'S VIEVV 

The ^onorab»e Otis R. Bowen, M.D. 
Governor of Indiana 



The effo^rt to which you are addressing your- 
selves isMmportant' for educators and policy 
makers. It is especially impor^tant for those of 
us in the states, because tl^ states have the 
•basic responsibility for oversight and licensing 
of postseconda'ry education. We need ''to, dis- 
, — charge that responsibility with the* greatest of 
care. 

I salute the:tw7r'grfeups who are tosponsoring \ 
this imi5ortaht work~shdp — the U.S. Office of 
% Education's Division of Eligibility and Agency 
Evaluation 'and the Inservice Education 'Pro- 
gram 6f the Education Commission bf the 
States/ The U.S.. Office of Education, through 
, these efforts, should become' more sensitive to\ 
the * interests and needs of .institutions . and ' 
states as each, of you react to the American' 
•Institutes for Research report, A Study of State 
. Ovarsigh^t in PostsecoJfdctry Education, and as * 
yo\ air your concerns about what is and should 
be' happening. The Education Commission of 
■ ^ the States, which I had the privilege of chairing 
during the . past year, has demonstrated its 
unique role in bringing together educator^ and ' 
other leaders in government and cognate agen- 
, cies and organizations. 
' I. note* with pleasure the array of cooperating 
organizations. This list is testimony to the'im- 
^ perative. need to address problems through dis-. . 
, y-4^"ssion by many groups that have vital parts to 
•play in coming up v^-ith-salufiohs — the Council 
on Postsecondary Accreditation, the Federal 
Interagency Committee on Education, the Na- 
^ lionat Association of State Supervisors .and 
^ / Administrators of Private Schools, the. National 
■ . . Conference' of State Legislatures, the National 
' Governors Association, the Postsec6rfdar>' Edu- . 
catioij Convening Authority, the State Higher 
: A Education Executiye Officers, the United States 
Department of Defense and the VeteranSv Ad- 
tmnigtratibn. 

As "the professionals' ancTpolicy makers in the 
states i^'nd as the statewidev regional and na- 
tional organizations and agencies^JApst respon- 
sible ifor the success of. the effort, you will make 
crucial decisions that will shape the nature of 
^ postsecondary education foa. a long time to 
come. To remind you. of your responsibilities 
> and challenges is superfluous, since your tasks 



are difficult, complex .and always beset with 
conflicting pressures. However, I want to ^hare • 
with you the interests and concerns pf at least 
(' one governor in the area o^state licensing and 
oversight of postsecondary edi^cation. I hope my 
;/ remarks 'will be of help as you consider these 
issues in greater detail- J V. 

I shall talk about three things. Fii^st, I shall 
^ . e>omnient on why I believe there is increasing 
interest in the issue. Second, I want to review 
where I percei^ve we currently ai;e in licensing 
ftnd. oversight -of postsecondary education. Fi-. 
nally, I want to identify what I fehink nfeedfe to . 



"he done. 
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The question of licensing an^ .oversight 
postsecondary institutions is not a new one, But 
the issue has tSken on new importance in re- 
; ' cent years. There are a -number of reasons for" 
this awakening concern. First, the official def^ 

^ inition of public interest ^changed from higher 
education to postsecondary education w4th the 
passage of the Higher Education Amendments 

. of 1972. Suddenly, instead of dealing with 3,000 
institutions, in the country, we are concerned 
with an estimated 14,000. This rich diversity of 

• educational opportunity promises the aVail- 
ability of an institutionalized education pro- 

" gram, meeting the needs of ^i^i;uQlly anyone 
wishing to pursue 'postsecondary education or 
training: ^ 

Along with the enlarged universe of institu- 
tions, federal and state student aid programs 
have gone a rapid ppriod of growth. There will, 
be "$4 billion v^th of subsidies available to 
students in the next schopl year. Unfortunately, 
there have been a- nuniber of scand^ils 'in the 
last few years' where institutions have misrep- 
. resented the education an4 job opportunities for 
. 'graduates. In some instances, these institutions^ 
haye gone out of business in midcourge, leaving 
. ,.nearly^all the. students and the ifederal govfefn- 

.X" fnent liable for guaranteed student loans. All of 
education suffers under such isolated . cir- 
cumstances^ especial!}^ when the facts become 
exaggerated. Government student aid programs 

J are threatened, anil the ability to help needy 
students obtain a\ legitimate education is 
jeopardized.. I'^y. 

: • ^ '. . ■ ■ ■ 



The consumer movement has gained momen- 
tum- in the Ixst few years. Since education is 
one of the mo'st important and costly invest- 
ments that jnany Americans make, deceitful 
practices, imsleading advertising and disadvan- 
tageous contracts are- at least as- important in 
education as in the area of consumer loans. 
Indeed, consumers seem to be most pained by , 
the deceit on the part of some educational in- 
stitutions, because we place so much impor- 
tSnce and fakh in' the educational system as the 
way to a bettfer life in America and because we 
presume that educators should be pace setters 
in morality and ethics. 

'^The final \factor thati has inten5tfi|d' concern 
with- state s licensing and oversight is\the im- 
pehilihg decline in the traditional student age 
gr.pup in mo3t\places. All institutions will face 
•keener competitioK for students. There will be 
-increased incentives to. adjust* educational 
realities in order to increase enrollment. This 
couM make state oversight of traditional col- 
leges ahd universities as important as the cur- 
rent concern with proprietary schools. : 

We are all aware that if is only, a small*^ 
proportion of institutions that cause our prob- , 
lems. Some ^re not financially stable and face 
bankruptcy. Some .have inferior programs, 
staffed by poorly trained instructors. Others 
practice questionable tuition refund . practices. 
Whatever the probleni, the state 'has a role in 
protecting^ consumers and taxpayers^from those 
few marginal operators. 

A great deal of progress has been made. Laws 
adopted, in most states have improved states' 
licensing arid oversight practices in postsecond- 
ary education institutions. In .l973» the Educa- 
tion .(jommissiori. of the States (ECS) spqnsor^ 
a national task force to develop model legisla- 
tion for approval of postsecondary education 
institutions to operate and for the authorization 
to grant degrees. Some members of that task 
force are her^ and are continuing this impor- 
tant, effort. The legislation- proposed in the task 
force report suggested some fundamental com- 
ponents for state laW, including the following: 

.,1. To establish minimum standards of edu- 
•cational quality, ethical and business prac- 
tices/ health and safety and fiscal responsi- 
bility; and to protect the public against sub- 
standard, transient, unethical or fraudulent 
institutions and practices. . . - 

2. To prohibit false or m^isleading educa- 
tional practices. 

*3.. To regulate the use of academic ter- 
minology in riamiYig educational institutions.. 



4. To prohibit misleading representation by 
educational institutions or their agents. 

5. To provide for . preservation of essential 
academic records. 

As an^ aside, I am pleased that Indiana has 
equaled or exceeded all the provisions of the 
ECS model legislation, according to the Ameri- 
can Institutes for Research (AIR) study. 

The AIR report indicates that private sector 
officials in 23, or about half, of the states report 
some use of the ECS model legislation during 
the past five years. According to the report, 48 
states, as of January 1977, also are exercising 
.some sort of licensing authority over private 
' nondegree-graptitig institutions, and 4r3 states 
' -have licensing authority for*- private ' degree- 
' granting institutions-True progress has been 
made. ; \ 

' Consumer protection^ laws are broader in 
coverage than just education. ' Virtually all 
states haye laws to prevent unfair or deceptive 
practices in trade and commerce. These statutes 
allow states to police deceptive practices. Many 
of these laws are not part of the state's educa- 
tion laws and regulations, but they ^provide a 
majdr tool to deal with institutional abuse of 
student consumers. Although the states have 
come a long, way in the development of'appro- 

. priate legislation, there is a great deal left to do 
in licensing and oversight of postseconidary 
education. Maqy>,states do not have full protec- 
tion and a few Jiave almost none. According to 
the AIR report,- state laws that cover much 
more than, the ECS 1 model objectives are out- 
numbered by those state laws providing no 
' coverage. ^ good start has been made, but there 
, is, a continuing: challenge before US: ^ ^ 

. Two: tasks particularly need to be addres^d. 
The first is to identify what needs to be 4/"^; 

* the second. is to decide how it can . be doner? The 
list of what heeds to be done, is constantly 
changing. Of high priority Jis the. problem • ^pre- 
sented by the many new degree-granting in- 
stitutions^ that operate across state lines and 
pffer a range of nontraditional programs. Some,, 
of the^e institutions operate only on military. 

. bases, which technically may not be subject to 
stav^e agency oversight. There is a tangled area 
involvingi the jurisdictions of the private ac- 
crediting agenciesrlt is not evident who should 
accredit these wandering educational off- 
springs, the region ofothe home institution or 
the region of tHe branch campus. The intrusion 
of these branch campuses complicates, the plan- 
ning and coordination of education within the 
stjBte. I hope that this conference can 'make 
headway in helping to solve this problem. 



Another problem is the exemption of certain 
kinds of institutions from regulation. The most 
important exemptions allow -schools .that are 
accredited, or that existed prior to a certain 
date, to be regulated indirectly by a profes- 
sional board (such as cosmefology examiners) or 
to be* incorporated as a charitable or nonprofit 
institution. THese institutions operate with 
state oversight. Some of these exclusions are 
based on valid reasons. Others are the result of • 
effective lobbies in the state. If, as I believe, 
consumer protection in education becomes more 
important as enrollments decline, present^laws 
"must be made more inclusive in some states 
before a major scandal forces states to act in a 
hasty manner. 

There also is a need for state licensing agen- 
cies to coordinate their. efforts with other stat^ 
agencies. State . agencies in postsecondary 
licerxsing should maintain adequate, liaison 
with the attorneys* general offices and stat« 
consumer protection agencies. The state agency 
needs to' coordinate its efforts with 'the state 
office < responsible for course approval for the 
Veterans Administration.' 

•It is important that state licensing agencies 
communicate with each 'other. Often, it takes 
the coordination of several states to put a stop 
to abusiy^e pra^ctices. There also needs to be 
improved communications between the states 
and the federahoffices concerned with institu- 
tional eligibility and federal programs. This 
requires a continued rapport with the accredit-, 
ing agencies, regionally and nationally. 

I note that neither the excellent array of ^ 
questions to be addressed in the "working par- 
ties'' (discussion groups) nor the AIR report 

touches extensively on the need for an interface 
between approval of institutions, on the one 
hand, and, the licensing of individual prac- 
titioners on the other. This topic is outside of 
the immediate scope of this .seminar, but it 
should be considered at anoth^jr time. Some of 
my recommendations may mean more money 
and more staff. There is also a necessity to 
strengthen state laws. These. efforts can be frus- 
trated unless everyone is. sensitive to the politi- 
cal strategies. that lead to success^ 

There are some basic steps necessary to in- 
sure improved state laws. One must involve 
raising the consciousness of governors and 
legislators regarding the need for oversight of 
postsecondary education. Good public relations 
are-important because, political persons respond 
to the concerns of their constituents. Public 
-knowledge can help develop a constituency *-hat 
will keep the need alive and visible.. 



Another step should be assisting knowledge- 
able legislators in developing the kind of legis- 
lation that addresses the need. Jt is important 
to. make certain the legisiationN^accurately , 
and adequately drafted. Private schbol owners 
and associations as well as other affected or- 
ganizations must be involved in this drafting 
process. The less conflict and divisiveness, the . 
more likely that the legislation will be enacted. 

Too often the intent and the practice of gov- 
ernment are in conflict. It is important that 
conHicts between, state, agencies be discussed, 
' clarified -and resolved and that all of the in- 
volved administrative agencies understand and 
support legislative proposals before and after 
they become law. - 

These recommendations are perhaps too 
basic, but they are too' often forgotten. Good, 
state government and good state policy are 
needed to ward off the danger of federal 
preemption. Education is a state responsibility. 
We recognize the increasing federal support of 
students and the, desirability of. cooperation 
with the federal governmeht. . Because of the 
constitutional, traditional and fiscal 'respon- 
sibilities of the states, however, vye must be 
reluctant to relinquish claims of authority and 
responsibility to the federal level. Rather, we 
must be creative partners, with 'state and fed- 
' eral groups ea6h contributing to the process. 
State action is a precondition of accreditation 
and federal recognition of eligibility. An in- 
stitution must exist to be accredited or to be 
eligible for federal funds. States determine the 
minimal levels of fiscal and educational integ- 
rity for institutional operations. This is the 

foundation on which further assessments of 

\ quality and eligibility for federal programs are 
built.. It is a triad, a three-way partnership. We 
must build it to insure that we provide the best 
education possible to our citizens, that we pro- 
tect the interests of taxpayers and that institu- 
tions are not saddled with "overly restrictive 
laws, state or federal.. 

I have stressed the importance of the state 
-.role today and pointed out what I believe are 
some of the critical problems. But I' must also 
emphasize that we -heed* to remain sensitive to 
the crucial roles played by private accrediting 
agencies and by the federal government. Pri- 

^ vate accreditation is a key to insuring educa- 
tional quality. Therefore standards must be set 
with the full cooperation of the educational 
comrtiunity to be affected. ^ 

;The federal government is concerned about 

determining eligibility of institutions, to par- 
ticipate in federal student assistance programs. 



In general, ita agencies depend upon state au- 
thorization and accreditation to raake their de- 
terminations. If. the efforts of the states and 
accrediting groups are not satisfactory, there 
will be increasing pressure for the federal gov- 
ernment to increase its involvement in the af- 
fairs of postsecondary education. 

: You have a tremendous challenge — to make 
policy and to administer and adjudicate the 
delicate and yet important matters involved in 
the oversight'roie of the states in licensing and 
authorizing postsecondary educational institu- 
tions. Few, if any, challenges in education are 
more important. And yet you must have much 
courage in developing and implementing solu- - 
tions, because* often you stand virtually alone 
amid the cross currents of opinions and 

pressures. You might take some solace however 



in noting, as Edmund Burke said, that "All 
government* indeed every human benefit and 
enjoyment, ^Very virtue, arid every prudent act, 
is founded ox\ cornpromise and barter." 

r wish you good" luck in your efforts. I can 
challenge y^^U, point to the difficulty of the task 
and bid yoU good luck. I then leave it to each of 
you to find Solutions, I hope my remarks may 
provide soft^^ beacons to guide your delibera- 
tions. As J^ord William Beveridge noted "The 
object of ^c>verninent ... is not the glory of 
rulers or pt races, but the happiness of ... 
man.'' I vi^hyou well in meeting that objective. 
If this ine^^ing is successful, and it has the 
earmarks of success, then the ultimate ben- 
eficiaries vv^U be the students and the public 
whom we serve. 
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Alfred North Whitehead has described every 
moment as the culmination, convergence and 
synthesis of diverse hiatories, as a unique event 
in itself in which things happen and as a new 
beginning shaping the future. This meeting at 
Colorado Springs uniquely illustrates what 
Whitehead was talking about. It grows out of 
the congruence of a series of historical de- 
velopments, some recent and some of much 
longfer duration, which highlight" the impor- 
,tance today of state,. oversight and authorization 
of institutions to operate and the need not only 
• for reconsideration of institutional, state and 
federal policy issues but for critical concern 
with the practical operational issues involved 
in effective oversight by" state authorizing 
agencies. 

What I: would like to do is identify some pf 
"these converging factors, highlight the objec- 
tives of this'-seminar and suggest some of the. 
directions or impact that may grow out of it if 
our deliberations are as fruitful as all of^us 
hope they will be. First, suppose we look briefly 
at some of the converging factors* that have 
brought about the seminar and, in fact, made it 
necessary. 

I hardly need remind^you that back t)f. all . 
other developments leading, to today is not 
' eligibility for federal funds, nor the relation of 
'authorization to accreditation nor even the 
present level of concern with information 'for 
students — as important as these are — but the 
6ksic fact that it is in the states and by the 
states that educational institutions have* been 
and are chartered,, incorporated, licensed and/or 
authorized to operate. .At a meeting in Key- 
stone, Colorado, in July 1977, on "The Mainte- .> 
nance of Academic Quality, in a Time of Uncer- 
\ taintry,** I pointed out to many in this group that- 
; the invojyement of sta:tes with the formation of 
schools and colleges is coextensive with their 
. \ existence as states. ' ^ _ 

You will recall that the New York Board of 
. \Regents, established by the -first session of the 
— -New -York state legislaturerwasnTi fact the first 
state agency established to authorize institu- 
tions to operate, to grant degrees, to require 
reasonable quality and* to insure ^that institu- 



tions would serve "the best interests of the 
people of the state as a whole." You will , also 
recall that even in the Dartmouth case (1819) 
the Supreme Court, ^ which upheld the condi- 
tions of a charter as a contract, did not chal- 
lenge the basic responsibility of the state to 
license or charter or to set the conditions under 
which a charter or license could be granted. 
This is ancient history and you are as aware 

' as I am that until relatively recently, with 
some- exceptions, states have-not taken this . 
responsibility very seriously. It is, however, 
important to recall- it and to keep it in mind if 
for no other reason than to keep perspective 
straight. State authorization has its roots ixTthe ~ " 

' constitutional responsibility of the states for 
education. It is not -the result of a federal or any 
other external mandate. With the current size, 
importance and complexity of postsecondary 
education, it is crucially important that it be 
done and be done w^U for the best interests of 
. the ' people of the state and the nation as a 
whole, whether or not federal programs or any- 
thing else utilized or depended upon it. 

Having recognized this, however, there is no. 
question that events since World War II, in- 
cluding development of federal programs, have 
radically changed the perception of the impor- 
tance of state authorization and have encour- 
aged the states to develop more effective laws 
and agencies and to take their authorization 
and regulatory functions far more seriously.* As " 
you are well aware, in .1950 only a handful of 
states exercised their authorizing functions ef- 
fectively. In most states institutions were au-^ 
thorized by articles of incorporation granted by. 
the secretary of state. In some states charters 
were granted directly by the legislature. Today 
' the picture is very different. 

By January 1977, 47 states and the District 
of Columbia had established agencies and exer- , 
cised some kind of licensing authoi'ity over pri- 
vate nondegree or proprietary institutions. 
Thirty-eight states exercised specific licensing, 
^authority over private degree-granting institu- 
tions, and an additional five states had laws 
and agencies primarily for nondegree-granting 
institutions that covered degree:granting in- 
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stitutions under certain circumstances. The 
laws still differ considerably from state to state 
as do the agencies that enforce them. But the 
striking factor is the close to unanimous recog- « 
nition by the states of the importance of tl\e , 
authorizing function ^ and in many cases^^the 
need for strengthening it. It should also be 
.noted that in- even the three^tates with no laws 
some activity to correct the situation is under 
^consideration. 

This change has been brought about by a 
number of things. First, even before World War 
^•'11, legitimate institutions in some states be- 
came concerned about degree/mills — institu- 
tions offering degrees for substandard, minimal 
or no work to a gullible public for pecuniary 
gain. Second, returning veterans under the G. I. 
Bill sometimes ran into fraudulent or substan- 
dard operations in some cases specifically de- 
vised to part the veteran from his federal funds. 
The federal government as well as the states 
became concerned, and as early a& 1952 in the 
Servicemen's Readjustment Act,, Congress 
began to specify conditions of institutional 
eligibility for federal funds, including authori- 
zation to operate within the state of residence 
and accreditation by an agency recognized by ^ 
the U;S. Commissioner of Education a& capable 
of attesting to the quality of instruction offered. 
Today some 2^ federal statutes, in addition to 
this law depend upon the federal eligibility ^ 
system, including state authorization for , 
awards of f^derar funds, to institutions. 

Third is the phenomenal growth of ^ost- 
secondary and higher education during the 
1960s and firgt half of the 1970s and the oppor- 
tunities that this presented fdr less than reput- ^ 
able institutions to take advantage of public 
desire for education beyond the high school, 
Fourth has been growing public concern with 
consumer protection in.all fields and the recog- 
nition specifically of the need for consumer pro- ' 
. tection ,in education beginning^in the' early 
1970s. Fifth has been. the series of exposures of 
fraud, abuse and submarginal operations from v 
the. Life magazine article of the^early 1970s to 
the'^ recent prograins on "60 I^Iinutes," which 
have increased public awareness. 

Sixth has been the Congressional and Admin- 
istratioWs concern with fraud and abuse in, fed- 
eral programs, which led, among other things, 
to the i^isclosure provisions and extension of the 
U.S. Commissioner's responsibility to limit, 
suspend and terminate institiitional eligibility 
-in the Education Amendments of 1976. Seventh 
has been the. growing concern in the •mid-1970s 
not just y/ith protection of students from fraud, 



abuse and substandard programs^ but with 
supplying students with objective and more 
complete information in order to make effective 
choices of institutions and careers in postsec- 
ondary education. And, finally, is the growing 
concern in recent years with off-campus, out- 
-of-state and nontraditional forms of education 
and the extent to which they do or do not 
provide real eiucational benefits^ — — — 

This list is not e^-^haustive but illustrative. . 
Along with it have gone other responsive and 
positive histories that bring us together here. " 
One part of this is, as already noted, the 
number of states that have taken positive ac- 
tion to develop more effective legislation and 
agencies to deal with the issue of authorization 
and that have and are in fact exercising their 
re^latory functions in a conscientious manner. 
Closely related has been the growing concern 
and initiative taken on the part of those agen- 
cies and administrators designated to carry out 
the authorizing functions with (1) the impor- 
tance of their tasks; (2) the need for communi- 
cation aniong themselves about gene ral de- 
. velopments, improved regulations and stand- 
ards, more effective operations and strength- 
ening state legislation itself; and (3) the need 
for more adequate interchange with other 
groups, including accrediting agencies and the 
federal goverament concerned with similar. but 
complementary issues. - . ^ 

Fairly early the state administxators of yet-" 
erans programs had Tormed the Nationial. As- , 
sociation of State Approval Agencies (NA6AA). 
to 'share common concerns. In connection with 
the 1971 Minneapolis meeting of NASAA, a 
group of state administrators of proprietary 
schools got together, and as a « result of that 
meeting,' in addition to one in Washington later 
that. fall,, the National Association of State 
Supervisors and Administrators of Private 
Schools (N ASS APS) was formed to provide, a 
forum for state authorizing agencies of pro- 
prietary and nondegree programs. Since that 
time NASSAPS not only has grown as addi- 
tional states have added agencies but has taken 
the initiative in developing its own studies 
(1973-1975) of state effectiveness and standards 
and in determining how the states might as-/ 
sume a more effective role in helping to deter- 
mine institutional eligibility. ^ '^j' 

In addition NASSAPS has encouraged impor- 
tant federal.studies, has cooperated with other 
organizations in attempting io develop more 
effective lines .of communication and has been 
one of the major positive forces leading to a 
series of meetings such as this at which issues 



have been identified and positive action taken. 
For example, it played a critical role in the 
Arlie House conference in 1975 sponsored by 
the Postsecondary Education Convening Au- 
thority, which for the first time brought to- 
gether those agencies responsible for authoriz- 
ing nonprofit degree-grajiting institutions — , a 
conference, significantly, on '*state licensing of 
postsecondary educational institutions " 

Another part of this positive history was the . 
development of model legislation by a task force 
of the Education Commission of the States 
(ECS), completed in June of 1973. The task' 
force itself represented a coalition of legislators, 
state approval agencies, state higher education 
agencies, accrediting agencies, the Office of 
Education, the Veterans Administration and 
the Federal Interagency Committee on Educa- 
tion. It was financially supported by ECS and a. 
combination of federal agencies. The -model 
legislation that resulted has been utilized by 
some 23 s^tates in various ways. It has. served as . 
a reference point not only in relation to -assess- ^ 
_iaent_oLstateJegisl atio.n ._asjn_t ende d, b ut also^ 
for regulations and to some extent operations 
since.* . ' * r. \ 

Among the important offshoots of developing 
the model legislj^tion was planning for the first 
national conference on consumer protection in- 
postsecondary education, held in Denver in 
spring of 1974, followed by a second auch con- 
ference in the fall of 1974 in Knokville, Tennes- 
see. These conferences for the first time bi ought 
together -representatives of the state agencies, 
the federal agencies, consumer protection 
groups, accrediting agencies, students and 
others all concerned not only with^ state aur 
thorization but with all aspects of assurance ^of 
mihimum standards, quality and adequate in- 
formation for students^ ... 

At about the same time the Federal Inter- 
agency ; Committee, on Education (FICE) de- 
veloped its own internal federal. v. task force on 
consumer protection in postsecondary educa- 
tion. Both the ECS conferences and the FIQE 
task force report urged further strengthening of 
state laws, adoption of the ECS model le^sla- 
tion, development of a clearinghouse for infor- 
mation among states on' authorization and on 
consumer protection afid continued cooperation 
among all the interested groups. ^ ^ 

In the meantime, in the area of accreditation 
as it relates to eligibility for federaj fundsT a • 
number of developments had occurrec^. The Na- 
tidrfal Commission on Accrediting and the Fed- ^ 
eration of Regional Accrediting Commissions of 
Higher Education had begun discussions that 



were to lead to their merger in the Council on 
Postsecondary Accreditation. Two reports 
highly critical not just of accreditation but of 
the entire eligibility system emerged. The first 
was the Newman report** that, though never 
formally publighed, was widely circulated in 
draft form and had considerable impact in rais- 
ing critical issues. The second was the Orlans 

^report*** published in 1974, which was -fol- 
lowed by a U.S. Office of Education-sponsored 
national invitational conference on institu- 
tional eligibility in 1975. 

Accrediting, agencies in the meantime sepa- 
rately and, with the advent of the Council on 
Postsecondary Accreditation, together had 
undergone considerable evolution and had be- 
come more aware of their public as well as 
institutional responsibilities. They had iden- 
tified as their major concern not just assurance 
of minimal quality but\jnstitutional qualitative 
improvement. At the iiational conference on 
institutional eligibility\ however, it became. 

"evident that the nature and extent of the state 
role in authorization ' and licensure was not as^ 



clearly understood as it oughFTolbe. lt~was.al 
that time that first discussions about the need 
' for an in-depth study of state oversight opera- 
tions took place. ' A 

It was during this period that Richard Ful- 
ton, then executive secretary and general coun- ^ 
sel^of the Association of Indepeiiident CoUieges ; 
arid Schools, coined the phrase "the triad" for 

.interrelations among the federal government, 
the accrediting agencies and the states as they 

. separately and together are involved in deter- 
mination of institutionial eU^Hlity. While rep- 

V re^entatives of the triad ^Kad' ra psTrt in the ^ 
ECS model legislation, irf/^he*^^^ 
tion conferences and in tiieVniatio^ conferfence 
on institutional eligibility, if now became 
explicit concern to explore their interrelations 
inore fully and to develop continuing communi- 
cation and working relation?. A conference in 
January 1976, sponsored again by the Post- 
secondary Education Convening Authority," Was : 
devoted specifically to such ex;ploration. 

* See Steven M. Jung, et ah, A Study of State Oversight in ^ ' 

Postsecondary ' Educa tion. Final Tech n ical R eport (Ealo 
- Alto, Calif.l American Institutes for Research, December * 
,o 30, 1977). . . ' ■ 



Newman, JPrank, Unpublished manuscript for the ILS. 
■ Office pfB[iJt ucation 7~- ' " "~ ~ " - 

Orlans ■ Harold, et al. Private Accreditation and Public 
Eligibility. (Washington, D.C.: Brookings Institution 
and National Academy of Public Administration Foun- 
dation, October 1974). 



This leads us to mid-1976 and Keystone, a 
seminar specifically designed for state approval 
agencies to accomplish three things: (1) to es- 
tablish lines of communication among state au- 
thorizing officials, some of them new in their 
positions and their responsibilities; (2) to pro- 
vide a working session including the opera- 
tional aspects of state authorization; and (3) to 
deal with poHcj^issues on state level as 
these related to the other^members of the triad. 
It was the hope of the planners and participants 
that the Keystone experience could be repeated 
if not annually at least biennually. 

One other series of developments must be 
added. I have already mentioned the impact of 
the Nevyman and the Orlans reports. Two other 
studies call for brief mention and a third is 
critical to this meeting. The first two studies 
deal more specifically with consumer protec- 
tion. One of.. these, Better Information for Stu- 
dent Choice: National Project I, was funded by 
\ the Fund for the Improvement of Postsecondary 
Education'' and involved 11 institutions and 4 
_national agenc ies. The projec t was coordinate d 
by the Education Commission of the States. Its.,, 
primary focus wag. on better infornmation- for 
students and was* aimed at ways in which in- 
stitutions could improve communications with 
students. The second was a study, funded by the 
U.S. Office of Education (USOE), by th^^^Ameri- 
can Institutes for Research on improving the 
consumer protection function in posts;econdary 
education. This 'second study had its roots in 
the Federal Interagency Committee on Educa: 
tion task force. It not only identified major;, 
abuses but developed a checklist of Jcey con- 
sumer protection issues! This served as impor- 
tant background and point of reference for the- 
third and crucial study. , 

This thirJ study in part grew out of- the 
discussions after the USOE's national, invita- 
'>- tional conference plus a number of other de- 
velopments, noted: The report, funded by USOE, 
is the Study of State Oversight in Postsecondary 
Education by the American Institutes for Re- 
search (AIR) under the direction of Steven 
Jung. This study . for the first time gives a 
comprehensive picture of state licensure and 
authorization of institutions to operate; of the 
laws, regulations and operations of state agen- 
cies; and makes a series of significant recom- 
mendatiohs on how licensure and authorization 
can be improved. A consideration of this report 
is one of the basic functions of this conference. 

While the AIR report was in process, the 
federal General Accounting Office (GAO) was 
undertaking its own investigation of the assur- 



ances provided by the U.S. Office of Educations 
eligibility process. Although the GAO report 
has not been officially released, drafts have . 
been circulated to USOE and key persons in the 
accrediting process. Regardless of the report's 
methodology or the accuracy of its information, 
it does suggest that the assurances need shor- 

ing. • . 

Among its recommendations directly relevant 

to this meeting and reinforcing recom- 
mendations of th^ AIR report are the following: 

(1) that representatives ^^^^ 

Health, Education and Welfare continue to 
meet with the states and accrediting associa- 
tions to develop together definitions of their 
respective roles and to establish a reasonable 
timeframe for defining and implementing them; 

(2) that the Department of Health, Education^ 
and Welfare take steps to upgrade the' state . ^ 
authorization process; and, (3) that the De- 
partment of Health, Education and ^^elfare 
conduct a study of what information should be 
shared by the pslrties iii the eligibility process 
and establish a formal information-sharing sys- - 

~iem amoirg~the"seTT)artieBr The~report-argues~— 
that because the states possess the legal au- 
thority to permit or deny, a school the right to 
operate within their borders, they currently . 
represent the most effective m^ans to insure ^ 
that students are protected in their relations 
• with schools. 

In fall 1977, at a special invitational seminar 
for representatives of the triad plus selected 
persons from the wider educational community 
held in West P^ilm Beach, Florida, the im- 
mediate need for follow up to" Keystone became 
evident.;,The message from the conference was 
clear. Tensions were developing among the ^ 
members of the triad, :due to the^ increa^iftg""*'^ 
competition for students in the postsecondary 
: educational community, due to growings federal 
concern 'with increasing defajiilt rates and in- 
stances of fraud and abuse in marginal institii- , 
tioris and due to state concern with postigecond- 
ary edueati^pal accountability. Further, the 
key to effective control rests w^h^the states 
, exercising- their regulatory functions, not in a 
place of accreditation or federal -operations but^ 
as a Strong foundation on which accreditation* 
and fe'deral concern for eligibility can biiild. » 

•Shortly af^*- the 1977 meeting, the planning ■* 
committee for this* conference was set lip with 
representatives from state agencies approving 
nondegree and proprietary institutions, state 
.agencies approving nonprofit degree-granting 
institutions, the accrediting community, the 
U.S. Office of Education, the State Higher Edu- ^ 
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cation Executive Officers and the^American In- 
stitutes for Research. The lUtes of the plan- 
ning meeting and progranA outline were sent to 
all participants of th e Florida conference for 
comment and suggestion. While this seminar is 
sponsored and funded by the Education Com- 
mission of the States and the Office of Educa- - 
tion, other groups cooperated in it, as noted by 
Governor Bowen in his address. 

And that, with some gaps, brings us to'Col- 
orado Springs. Again, the focus of this seminar 
isaiot_,on.the JederALgpy^rnmep primarily nor 
on accreditation but on the states and their 
authorizing and oversight functions. It involves 
the federal government and accreditation from 
two standpoints. First, state action is the pre- 
condition of accreditation or federal action ^in 
relation^ to eligibility, for an institution must 
'exist either to be accredited or to be eligible for 
federal funds, and to exist, it mu^t be incorpo- 
rated, authorized to operate or licensed by a 
state. Second, to the extent that authorization 
^ 'is a continuing process including monitoring to 
insure.'^hat institutions continue to meet at 
—leasl_jTiLmmun i conditions of . fiscal and educa- 
tiohal integrity, it is the foundation on which 
further assessments of quality and eligibility 
for federal as well as other types-of^programs 
rest. As such it is of \'ital interest td^other^^ 
members of the triad who may also help rein- 
. force and ihform action ^n the state level. 
. The objectives of this'seminar are, it seems to 
\me, rather clear. They grow out of the past 
history. Particularly important in this is the 
AIR report, which for the first time brings to- 
gether comprehensive information ort- what the 
states are or are not doing about oversight (as 
of January 1977), including their lav/s, regu- 
lations and operations, and wftich makes sig- 
nificant recommendations for the future. 

Cleafly, one objective is Jse-'^review the AIR 
report not as another historica^ document to be. - 
.note<l and shelved but as a working .basis for 
further developments. We need *Vo assess its - 
strengths and" weaknesses, but particularly its 
implications and recommen^a^t'ions* for improv- ' 
ihg state oversight activity to better serve the' . 
needs of th^" citizens of the states and nation. A 
'second equally important objective, as in Key- 
stone, is to prpvide working sessions in which 
the issues, operational concerns,'rcradblocks and 
o^iportunities facing authorizing agencies in 
carrying out their functions can be shared and 
dealt with. The questions and discussion guides 
• for the small workshop sessions, in addition to 
the material from the report, should help focus 
"and highlight these di^ussions. * 



The third objective, related to the first two, is 
to look more critically at ±he relations of state 
oversight operations to accreditation and to the 
federal government, including ways in which 
accreditation and federal activities can rein- 
force and infocDQ^State oversight activities and 
vice versa. To what extent and what kind of 
technical assistance and support should or 
should not the federal goveinment, and particu- 
larly the Division of Eligibility and Agency 
Evaluation of the USOE, make, available to the 
states? In what ways can or cannot states knd 
accrediting agencies complement each other or 
v^ork together, in dealing with such issues as 
the problem of o£F-campus and out-of-state in- 
stitutional operations? How can more effective 
communication and Understanding among state 
agencies — and of state agencies with accredit- 
ing agencies and the federal government — be 
established? 

The fourth objective is to review the adequa- 
. cy of present laws and regulations and to con- 
sider more specifically the kinds of factors that 
should be incorporated in regulations to carry 
out the intent of the laws. The fifth objective is 
toUevelop app~fDpTr£rte~recommendations-to-the 
states, accrediting agencies and the federal 
government on future directions and actions to. 
help enhance more adequate state oversight 
.-^-activities, not simply ;0r primarily for the sake 
of enhancing_agencies, but to aerve the best 
o interests of the people-of^th^ states and the 
nation. ... ~ — 

These objectives constitute a large but criti- 
cal order. The work of this seminar will be 
intense and hopefully lively. Not all of the 
issues can b'e^plored thoroughly and not all 
— ^the problems will be sqlved. But it Would be 
difficult to. overestimate the importance of the 
• discussions. The sieminar is a unique event in^ 
which things will happen. But far more impor- 
tant' than this seminar^ as" a meeting is the fact^ 
that it can constitute new beginning. Wha,t 
does or does not happen here »will inevitably^ set 
the stage for. further deveFopments. If for some 
reason we are unwilling or unable to work oyr 
way through the issues, confidence' in state in- 
itiatives and the ability of state agencies effec- 
tively to protect both student cpnsumers and 
legitimate academic 'operations .will xiot be in- 
creased and other, perhaps federal, alternatives 
are likely to be explored! If the solid work of 
this meeting indicates' progre^ss and' commit- 
ment, everyone, including students, the public, 
lenders and institutions, will benefit arid the 
possibility of'an effective state and interstate 
oversight network will be enhanced. . 



W-? are facing a period, as you are all too well 
aware of, of increased competition for students, 
of changing student clienteles, of demands for 
increased accountability and of changing state 
and national priorities. All of these and other 
factors will highlight the oversight role of the 



states in licensing and authorizing institutions 
to operate. From this standpoint, while the road 
leading" to Colorado Springs is important; what 
happens here is eVen more important, and most 
important is what happens beyond Colorado 
Springs a^ a result. ^ 
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A REVIEW OF THE STUDY OF STAJE OVERSIGHT 
IN POSTSECONDARY EDUCATION * 



Steven M. Jung 
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American institutes for Research 



Tw 0 year s ago, I stood before- many of you a t . 

the T^eystonePColorado, conference JbjLState^ 
licensing and approval officials, when John 
Proffitt and Bill Green of the U.S. Office of 
Education (USOE) announced that the Ameri- 
can Institutes for Research (AIR) staff had been 
awarded a contract to perform a study of the 
status 6f~state authorization and oversight of 
postsecondary schools.' The reception was uni- * 
formly chilly and about evenly divided between 
those who: felt that they already .knew every- 
thing worth knowing about state oversight and 
those who felt that state oversight was none of 
USOE's business in any case. Fortunately, this 
initial reception soon gave' way to one of sincere 
interest and cooperation as it became more and 
riYOrie apparent that state oversight constituted 
the first and too often the only defense for - 
students who were the recipients of federal - 
assistance against educatioixal malpractice. 

In proyiding a brief overview of the study and 
its products, it would , be remiss of me not to . 
liote uie immediate y^iisforical antecedents^f 
our work, including/the 1973 ECS mqdel state 
legislation and two national conferences spoi> 
sored by ECS in 1974 on Xhe^opic of student 
consumer protection. These conferences first 
pointSa^bufe^e^importance of state licensing for 
thj so-called^Hupartite \system of institutional 
eligibility for fdder^l student^ assistance pro- 
grams. The ant|ce?dehts^also' include lhe'^]r974"''' 
USiDE-sponsored study by- Harold lOrlans ^and-- 
his collaborators** that strongly brought into 
question the federal government's de facto pol- 
icy of relying on private accreditation bodies to 
prevent student consumer abuse. They include 
the 1975 Airlie /House conference, which 
brought to national attention the growing area 
of state licensing for private degree-granting 
institutions. Until then^ it had been generally \ 
perceived that the licensing function was more 
appropriate for vocationally briented schools, 
" i.o.l proprietary schools: Finally, the antece- 
dents of this study ihclude the 1975 USOE 
conference on institutional eligibility, at which « 
the detrimental efiects of the dearth of knowl- 
edge about state licensing were noted with in- 
creasing concern. 



During the initial stages of .our^ study, the 
.lack of knowledge about the effectiveness of 
state licensing in providing consumer protec- 
tion was strongly reflected in several policy 
discussions at the federal level: (1) the 1976- 
1977 Federal Trade Commission staff investi- 
gations of abuses in the proprietary school field; 
(^) the 1977 Department of Health, Education 
and Welfare (DIIEW) student financial assist- 
ance study group hearings, and report on reor- 
ganization of federal assistance programs under 
Title IV; and (3) the 1976-1977, Government 
Accounting Office (GAO) study of the federal 
eligibility systems, all of which, gave state 
licensing the shortest' possible shrift. • 

This brings me to the completion of our 
study, which might better be titled "everythiiig 
you always v^anted to know about state licens- 
ing but were afraid to ask-. The study is based 
on a detailed analysis of about 95 percent of the 
total number of state laws and regulations 
passed before January 1,. 1977, that dealt with 
institutional licensing and approval. In connec- 
tion this analysis, over 900 pages of *c6m-. 
mon format abstracts were prepared. These^are 
currently being made ^^r^ilable through the 
' ERIC system. In addition, the study is based on 
over 150 hours of telephone interviews with 
officials in all" 50 s^tatgs-^n4 the- District of 
,^plufiibia, and' in-de^^*^te interviews withi 
over^lOO officials in 20 state^.^These- interview's 
gaVerus exterisive data on the enforcement re- 
sources arid needs of 184 state agencies.— 82 
exercising authority over private institutions 
and 102 with somexform of governance respon- 
sibility for publicly supported institutions. We 
were able to collect and record over 200 critical 
incidents vyhere state . licensing/regulating 
agencies had been conspicuously successful or 
unsuccessful in dealing^ ^ith institutional 
poUcies, practices or conditions that were con- 
sidered potentially abusive to students. These 



*.See Appendix A for the Executive Summary of the AIR 
study. " . • . ^ 

See footnote, page 7.., 



'data are reported in the Final Technical Report. 
Included in the appendixes of the report are 
detailed tables that indicate the consumer pro- 
tection provisions of state laws and regulations 
in the 14 following categories that were iden- 
tified by a previous AIR study: 

1. Institutional purpose, governance and 
operation. 

^. Course length, content, goals or objec- 
tiveK^ 

3. Degree, diploma, credential or gradua- 
tion requirements. 

4. Qualifications of instructional or ad- 
ministrative staff, including maximum 
teaching loads and-teacher-pupil ratios. 

5. Facilities, including instructional and 
administrative facilities ' and' equipment, 
housing or room/board facilities, .health and 
safety requirements^. 

6. Financial stability, including institu- 
tional ^rfortnance bonds and, financial rec- 
orcf maintenance. ^ 

7. Minimum qualifications of potential stu- 
dents and orientation of entering students. 

8. Public disclosure of material. facts, in- 
cluding fees and content, of enrollment - 
agreenrients or contracts. ' * . 

9- Advertising or sales/recruiting pract ices, 
including minimum'"' qualifications for licens- 
ing of sales representa4;ives, and limitations 
' \ on use of terminology such as "university," 
"aptyroval," "admissions counselor," etc.n ^ 
lb. Student and^ personnel feoordkeeping 
practices, including minimum, requirements 
for content of students' records. . ^ 

,11. Student and personnel recordkeeping 
practices,', inafliding minimum requirements 
for maintenance of students records. 
T2. Financial practices, including procedures 
for rnaking loan awards, requirements for 
fees and-scholarships or aid requirements. 

13. .Minimum refund 'policies and practices. 

14. Placement, including follow-up data col- 
lection from former students, graduates and 
employers regarding posteducation outcomes. 
Also included are comparative state-by-state 

analyses on such topics as: (1) location of the 
' licensing function within the state bureaucracy, 
(2) authorized enforcement strategies, (3) dates 
of recent rulemaking activity, (4) treatment of 
out-of-state institutions arid (5) comparisons 
■ with the similar provisions of the 1973 ECS 

• model state legislation. Finally, extensive data 
are provided\ on state officials* perceptions of 
their own needs* for strengthening the oversight 

* of institutions under their jurisdiction. Obvi- , 



ously, these results are much too extensive for 
'NicuBJto report here. I urge you to read the Execu- 
tive ^Summary (see Appendix A) to get a basic 
overview and then use the table of contents in 
the Pinal Report to examine the results on 
topics about which you are particularly in- 
terested. 

However, some niajor findings of the study 
bear repeating. ForVexample, only 38 states 
have legal provisions for authorization and 
oversight of private degree-granting institu- 
tions, and, of these, fully three-quarters contain 
provisions that make most established institu- 
tions exempt from tlie consumer protection 
standards of the laws and regulations.' Thi« is 
true despite the well-documented and well- 
pu)jlicized DH^W projections that nonpublic 
/traditional degree-granting institutions are fac- 
/ ing "ominous" prospects in the immediate fu- 
ture, with declining enrollments, declir);ing fi- 
nancial stability and increasing competition 
" with public-supported institutions and nontra- 
ditional institutions offering degree p!*ograms, 
costing considerably less money to operate. In 
the' nonpublic occupational school sector, 48 
states have licensing proyisiohs. Herfe I have' 
previously characterized the common situation 
' as ohe of not enough staff" or money, not enough 
legal expertise, not enough Support, from state 
law enforcement agencies and not enough visi- 
bility for the important j(]b being done.. Yet 
these agericies represent virtually the only real 
authority in some states for, forcing unethical, 
unscrupulous or incompetent schools from the 
educational -^marketplace — ^a multibillion dol- 
lar marlcet place in which existing state con- 
s„umer fraud or UDAP* statutes are rarely if 
ever applied. Governor Bowen listed a number 
of things that need to be done to rectify this 
situation. But progress w^ll riot be easy. 
^1^" Recently, someone quoted a state legislator 
who, while helping to vote .^down a proposed 
state licensing bill for degree-granting institu- 
tions, said, "Hell, no one ever died from a poor 
education and, besides, licensing costs money!'* 
Given the pplitical climate in raost states, that 
legislator's position is an entirely rational one 
and probably more reflective of the future than 
any of us care to admit. The trend, as I see it, is 
away from mores public support for stat^ regu- 
latory 'interventidri in the name of consumer 
protection, away from the provision of more 
public funds for any purposes of intervention in 
the free marketplace and away from serious 
concern for the. individual student who, throtigh. 

* Unfair or deceptive acts or practices 
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ignorance,' is subjected to educational malprac- 
tice. , • 

Given that situation, of what good is this 
study that we hav^ worked two years to corn- 
plete? I hope, you will come up with some 
answers to this question during this unique 
workshop. But I would like to offer some per- 
sonal suggestions. 

First, of course, there are a nuniber of ways 
the federal government coiild help, including 
^those that have been listed in the Final Report 
and in the Executive Summary, such a&. the 
. establishment of a USOE state liaison centeV 
and clearinghouse, the provision of technical 
assistance, the. provision of grants for specific 
developmental purposes and the funding of 
workshops such as. this one. At the state level, 
it fnay be possible to influence legislators to add. 
more effective .p:5ovisions or substitute condi- 
tional exemptions for blanket exemptions by 
c pointing oiit some of the provisions other states 
have enacted. We have^ attempted to facilitate 
this use by preparing two additional documents 
a set of consumer protection principles for 
state regulations promulgated under the ECS 
model legislation and actual listings or^l^he 
segnnehts of various state' laws and regulationai 
that were rated as- more extensive than the 
provisions of the model legislation. 

The importance of good public relations can- 
not be underestipnated.' It is clear that effective 
- oversight of schools will never make headline 
nfews. Paradoxically,, it; seems that only abuses 
make news. However, incidents that have oc-^ 
curre^ ^elsewhere (i.e., in other states)- have 
been used effectively in some states' to show 
"what could happen here." The following repre- 
sent some other specific suggestions for licens- 
ing agencies: 

1. Prepare routine annual reports to the 
legislature and to the general public de- 
tailing the number and topics of student 
complaints received, the nature of abuses 
discovered by routine authorization over- 
sight visits, the consequent agency actions 
and the outcomes, especially in terms of 
potential . abuses prevented. In this con- 
nection, the development of a standard 
complaint handling mechanism,- to record, 
categorize and follow up on student com- 
plaints, is essential. 

. 2. Issue special reports and press re- 
leases, detailing especially . noteworthy 
abuses or actions. 'taken against institu- 
tions, including detailed explanations of 



' ' the practices or conditions that were un- 
covered and th^ corrective steps that were 
taken. * 

3. Arrange publication a^ wide dis- 
tribution within the state oT pamphlets 
and/or handbooks that tell students arid 
parents about how to shop for an ^educa- 
tion, be more effective consumers and 
complain effectively if they encounter 

^ abuses. Publish a standard student com- 
plaint form with instructions on where to 
send it. 

4. Participate, with state vocational 
guidance organizations, in comp/rehensive 
programs to make potential students in 
the state mqre aware of available options 
and their rights and responsibilities in 
choosing an education. One example is 
providing a statewide hotline number or a 
computerized information sharing and re-^ 

" "trievaLsystem with connections to all high 
schools inTihe state^ 

Xbove all, agencies should seek to poiht^out 
the c&si-^nr^ts to the state of maintaining a 
careful limited program of institutional 
monitoring and follow up. Every student who 
successfully completes a sound educational pro- 
gram- is more likely to' become a taxpayer, 
rather than a tax user. Moreover, many state 
institutional licensing programs take advan- 
tage of licensing fees and sub^idifes provided by 
the^ Veterans Administration, for performing 
course approvals 'for veterans to provide the 
bulk of their financial support. 

This conference marks the end of my own 
involvement in the area of state oversight and 

.student consumer protection. I will be inoving 
on to an assignment in a completely different 
area of educational research^j"^ A lack of perma- 
nent attachment to a. sponsor can provide, a 
necessary measure of objectivity to a contracted- 
study such as this. Unfortunately, it is also a 
drawback because it means we can rarely be 
around to see if there will be any follow up to 
our recommendations. It is somewhat unusual 
and very gratifying to me to ..have this much 
contact with the actual follow up by a research 
sponsor. It is my hope that in a few years we 

, might ^gain, have an opportunity to condupt a 
study of the status of state oversight in pqst-.. 
secondary edi^cation, finding substantial im- 
provements that can be traced to the data and 
recommendations of this study. In retrospect, it 
has been a great pleasure* ^ 
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REACTIONS '^O THE AMERICAN INSTITUTES FOR RESEARCH STUDY 



LA State Perspective 

Y Edward Hollander . 
C*^^nce\\o^^ New Jersey ^apartment of Higher Education 



The ^^Palo Alto p^^Ur'"^ Have done ^ magnifi- 
cent job in sorting oi^-^ drawi^S tneaningful 
conclusions from huA<ir^^^. of pa^^s of licensing 
laws. The document t^heY issued surprisinglj' 
readable . and inter^sti^S) give^ the subject 
matter, which the U.S. /^^prem^ Court would 
find to be complei^Iy '^f rede^tt^ing social 
value. '\ 

In their conclXisic?^^, tl^^ auth^^s ^[^^ ^ »tri- 
partite'* eligibility ^^st^"^ invol^Jlg. ^tate au- 
thorization, U.S. office Education (USOE) 
eligibility and 'vo\^ryta<y accrecJ^tatjon ^as the 
soundest approach to c^^^^uiner Protection .and 
the furthering of fe^^raJ ^oncertJS fa^ consumer ■ 
protection in education' fact/ ^h^ir findings 

•encourage the view ^h^^.^h^ ^t^^^e is the most 
promising level of go^^^nment f^^. insuring 
adequate .policing of Po^^^conda^y institutions, 
'both for constimer p^ot^^^ion af^" to 'safeguard 
the federal interest I b^^nily ^^^^e that state 
authority and resp^n^^^^^Hty ^^^^ to be- ex- 
tended if the state is.t^. V the ^ajor'focus^for 

"-licensure and acdre^ita^^^^ but that differences 
siiouid be recogniz^^ b^^Veen the proprietary 

pnd nonprofit sector^* . ' 

' Postsecondafy ecJ^ca^^^n conti^^Ues^as a state 
function. States at^ tb^ principal Source of in- 
stitutional funding an^ Constitute the level of 
government, most responsible coordination 

• and governance, fhus *'^ey ar^ in the unique 
position of influencing '^^'^ paA^O^ly of'institu- • - 

..^ tiorial activities in I'el^^'^On to P^Micgolicy ob- 
jeptives. The autb^^s, ^ut ^>f "^cessT^, 'have - , 
limited their study vario^^ areas of legal 

oversight and thei^ fj^.^ings this area ^re . 
particularly illurO^n^^^^g. . ^^^^^theless, we^ 
would^dq well to bea^ irf^min" that a state's 

^ usefulness as ov^^'Se^^ results l^gs from* i*ts 
. policing powers tl^^n ^^om it^ bt^jader^ public 
policy poyve^-s. / ... 

/ State licensure ^ctiV^Ues usually ^^e not lim- " 

■ ited to issues of co^^^uf^^^* prct^^ti^n but extend 
a^. well to as^essnfi^nt' °f need, '^o avoidance^ of 
program duplicati^?^ a??^ to otH^^ activities that 
are associated, with pJ^^ning coorciifiation 
functions. The st^W ^iolicie^ and programs 
with respect to tui^io^' tuition and institu- 

' tional support lev^^s b^Ve^the Si^eatestumpact 



.on the'well-being of private and public institu- • 
tions. Compare'd to these broader questions of 
state resource allocation,, licensure and pro- ^ 
gram 'approval functions are trivial in their * 
^ impact. Even so, they are not so trivial as .to 
warrant our neglect, but tjieir significance 
should be considered within tfie broadet- context 
of public policy. . 

For example, one of^ several examples of a 
wfell-articulated state-feTderal pafitnership exists ' 
in New Jersey .where student aid is a- shared 
effort with the ,stfite playing the roles of senioV ' 
•partner, financier and administrator of the jys- ' 
tern. ^The state's interests in mirtii^izing "albuse 
is paramount and federal reliance upon state 
" surveillance will not go unrewarded^ Similarly, 
' in its loan efforts, New Jersey has a collection 
record th*i|*is unmatched elsewhere, because 
, the state's 'self-inter«st lies' m a responsible 
, program that coU'ects .outstanding federal- loan ' 
. /'dollars. But what malces New Jersey a suitatlle 
partner in enforcement arrangements that both 
- benefit s^dents'^nd make-USOE look gooid is 
that broad public policy for all higher education 
extending over financial policy, budget allogsi- 
tions, student aid administration ^andNm-ogram 
approval is- within tljf province of a-«i^J^<J)^- 
'partment.> AH of these efforts: are ' part ■ of. an 
• interrelated whole: The purview, unfortunately^ 
is limited to higher education and (does npt 
extend- to nondegree-granting postsecondary in- 
• stitiitions that fall under tjie .authority of a^n 
dder a,nd better nourished sister agency. r 
A further and final argument for reliance 
upon the state is the Wide variatioix among 
jnstitutiokal ^^nfiguratiops in the^ various 
slate^. ^MassacMasetts and its heavy relignce 
. upon private degree-granting institutions is 
s vastly difYerent from Alaska with its sif{|le 
•V private college.^tNew Jersey with its continued 
rdiahce Upon, the rest of the 'country' for higl^er 
education contrasts ..with almost wholly 
self-sufficient California* system. StSle diff^- 
■ ences in higher education are not idiosyncratic, 
V but rather they reflect diff^i'^^t traditions, his- 
tories, economies and student ijeeds. Federal 
efforts to accommodate such variations, 
* i.c.;thefour authors of the AIR report. / . 



s 

• thiVmgh federal statutes, rules and regulations, 
are' likely to open more doors. for abuse than 
- state pc)cedures could close. Federal efforts also 
are less likely to be effective. - ^ 
, So I mer as m-^ first- point — .a self-serving' . 
' one considering my position — that the useful- 
ness of the-^tate in its oversight role requires a* 
more generous federal recogn>tion of the state 
role in higher education. A decade t^ga, when 
i the federal government began to aid local ' 
school districts on a signi^cpnt level, it was 
concerned about the relative ineffectiv^ess of 
the state agencies for elementary and second- 
. ary education. 'It theo a^lopted uTmtincing pol- . 
icy designed to strengthen the state' agencies, 
an effort that has been reasonably successful. 
The programs funded thrpugh the Education 
Amendments -of 1978 rely heavily upon state 
agency policy making, surveillance ia.nd 
monitoring. * , ' ' 

By contrast, the fecTeral. government main- 
tains ia direct relationship to institutions, of 
higher education, avoiding, whenever possible, . 
reliance upon the state agency. Such a' policy 
has resulted in serious problems in student aid ' " 
administration, adrninistration of loan prp- 
gh-kms and the development of coordinated state 
poTicieS; The federa| . goyerrffnent, fac^g as- it 
does statewide pbst'secondwry agenc^ that in 
some states are weak and fragjnefited, must 
' ' choose between supporting and strengthening ^ ' 
. them' or atternpting i^ts own. enforcement ^r- 
. rangements^. The* latter course, in my yiew, if 
implemented, is likely to ineffective, threat-^ 
ening to institutional autonomy, ' hopelessly 
bureaucratic ai:>d counterproductive. .It could 
-even lead to a weakening of, state support for 
po'stsecondary education. 

The nature'and extent of -the federal*state 
^partnership is likely to fee decided in the'^raft-v^ 
ing- of the' Higher Education* Amendments of 
198Q and the" way 'in whift?h the proposed De- • 
partment pf Education, if and when it emerges, 
is structured.. So it is that I applaud a major. 
\ , recommendation of the §tudy that the federal 
government Tmance, in partnership with the 
-states, ^trengthenied sta>e oversight in postsec-^ 
ondary education. The 'Teds'* should do so, how-" 
'ever, a broadened context that extends state- ^ 
^efforts in planning, coordination, policy malcing 
and student aid and loan admimistration,-draw- 
- ing upon -the federal experience ^t the elemen- • 

tary and\econdary levels. I also ajpplaud the 
. recommendation that it do s"o only foi^^ate^ 
willing to establish effective statutory^ author- 
^ ,ity for oversigifit. The Education Commission of 
the States mod6l legislation should be regarded . 
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as an adequate" and desirabla-model-for state 
oversight activities. All of the remfiinijig rec- 
ommendations are la'udable, though not very 
useful unless the financing and the financial, 
incentive proposal are. implemented. 
' The study points out the significant differ- 
ences in the source of complaints among stu- 
' dents who attend proprietary (profit-making) 
and other institutions. These di|Terenfces are; ^ 
cijjtical to the nature of.^the statutory authority ■ " 
requjred^and the enforcement priocedure^ t^ 
may be appropriatie. Students attending'' pro- . 
^ prietary institutions are concerned about abus- 
• es that are -common, among commercial ehterr..; ." 

. prises that sell products at the retail level, 
, . oamely, pricing, refund policy,.trutH-in-adver-.^ 
-iising, adequacy of facilities, financial . respon- 
sibility and so forth. Oversight^f; proprietai&y 
^ postsecpndary institutions i's needed. to prevent 
"rip-offs" of the student, though the prevention^; 
^ of exploitation of federal and state aid programs 
^ may be.' a necessary,' though secondary, objec- 
, tive.-. ' : ' ' ' 

\, Students seeking to atte^id degree-granting 

/ and even nondegre^-gi'^^^^^^g public and non- 
profit priyate institutio^ns rrequire a mor.e 
sophisticated level of protection. "Such students 
■generally seek access to such institutions; they 
. are more reluctant to withdraw /once admitted; 
their major resource "commitment is time, earn- 
ings and other , opportunities -foregone rather 
v than outlay costs, and their length of study is 
longer and hence the consequence^ of a bad^ 
decision are much greater than in the case of 
proprietary 'institutions. ' ' 

While it may be "that studentsXattending 
degree-granting institutions require, traditional 
consumer protection in Some circumstances, I 
\Vould argue, that colleges and universities have 
^ , built-in. Safeguards against the more obvious ^ 
kinds of consumer abuse. First, there is no 
single proprietor or small group of stockholders 
who stand to gain or lose „ significantly from 
changes in, the level of "profits. ^Secondly, and 
more importantly, the decision-making process 
in a higher institution is diverse and involves a 
variety of interests including ^trustises, faculty 
members, organized student groups, alumni 
and' the state. The obvious and typical con- 
sumer abuses are likely to cause indignation 
within the acadeniy; they certainly would be 
recognized as "bad form." Thirdly, the students 
who attend private colleges and other nonprofit 
degree-granting institutions lend to' be rea- 
.. sonably sophisticated consumers, though there 
are important exceptions among students Whp 
attend nondegree-granting_ postsecondary in-^ 



stitutioiis or degree-granting institutions tliat 
tend to gerve" first generation college students.", 

• Higher iitstitutions are, less likely tOi abu^. 
iie students in th^ traditional waVs identified - 

in the study,, but they act in theji* own Self- 
interest when suVvival is at stake^or even to 
acconnplish institutfonal goals that rhq^iire sus- ' 
tained growth in, enrollments anchnustained or 
expanded financing.; Several exaiQple^^rne to 
mind:,;. • ^ / i 

^l.nThe encouragement of enrj^llments in 
program^ of "study for which job market op-* 
portunities are limited. The incentives for . 
recruitment are financing for the institution 
and employment and promotion levels for the 
faculty., [ ; _ . ' 

2. The recruitment of students through th-e ' 
use of degree program options that sound 
romantic, but offer few opportunities for ap- 
plication, such as the master's degree in clin- 
ical psychology in states where the doctorate 

is required for practice. 

3. The offering of programs of sti^dy that 
aire shoddy because the potential student :en- 

. rollment is insufficient to justify adequate 
facilities and faculty. 
. -u 4. The^ overaward of credit in relartion to 
available instruction in order to attract stu- 
dents (easy degitee) or to qualify students for 

* full-time status <^or student aid) work when 
only part-time study is provided. 

5. The recognition of life experience Qr 
credit by examination that is unwarranted in 

■ relation to actual accomplishments in order 
to recruit or retain students. 

6. The reduction of standards ot'^perfor- 
maifice in order Jo rfetain tuition-paying stu- 
dents who should havfe been counselled into 

"a some other area of study. 

7. The admission of students who. are un- 
prepared for college (and who are likely to 
drop out) without providing adequate coun- 
.seling or remedial proj^ams that could offer 

" such students a reasonable chance for suc- 
cess.' 

8. The ' award of cjredits for noncollegiate 
preparatory 'Work in order to attract sUch 
students and providie . the full measure of tu- 
ition *(br state aid). ' 

9. The'failure to provide adequate informa- 
tion "to students and prospective students 
concei;ning availability of student housing,^ 
career opportunities in specialized areas 6C^ 
study, acceptability of transfer credits, an 
achievement profile of the freshrhkn class, 
staffing and class size "and counseling and 
related activities. 



10. The award of unfunded Student aid to 
attract high achieyement students to their 
freshman year, but tjie failure to continue 
such aid in subsequent^^^ears. 

11. * The continuation of inadequate and 
below standard programs (at the graduate 
level) that credential students but do not 
offer them realistic probabilities for sub- 
sequent empl^ment, , 

12. Inequitable or biased admissions proce- 
dures. 

13. Use of accr'editation and licensure au- 
thority at a home campus to franchise branch 
campus operations or other institutions to 

t offer degree-credit work that they cannot 
offer under^their own authority. 
The point is that the nature of the oversight 
required for degree-granting institutions re- 
quires a higher order of judgment and the iden- 
tification of possible abuses that are difficult to 
establish.' In some cases the institutioyj itself 
may be uria^ware that its actions have done 
harm to the student or exploited, improperly, 
federal or state financing arrangements. The 
nature of sj:at^ oversight pertinent to the 
degree-granting sector is threatening. It bor- 
ders on .jS^atie intrusion into the academic ac- ., 
tivities?of the institution. The boundary that 
separates academic freedom frorii. academic ac- 
countability is neither well 'marked nor well 
defined. 

So it is ^that I argue that state oversight for 
degree-granting institutions should be in the 
hands of an agency ^of state f^overnment that 

\ itself is reasonably separated from the everyday 
political decision-making process of state gov- 
ernment. I argue too that federal financing, and 
the terms under which it is made available in 
tandem with state resources, should be sensi- 
. tive to the academic checks and balances pecul- 

.> 'iar to., the degree-granting, institutions, as weir 
as the high de^ee of judgment necessary to 
insure institutional accountability in the 
degree-granting sector. What are the pertinent 
elements of accountability? 

1. The state board or Commission that exer- 
cises such power should have all of the attri- 
butes usually delegated to a board of trustees 
with governance power over a degree- 

0 igranting institution. Academic accountabil- 
ity should not be vested in appointed offi- 
cials, the budget office nor the staff of the 
legislature. 

2. 'The scope of oversight should extend to 
all institutions with degree-granting powers. 
No exemptions should exist through statute., 

3. Academic oversight should be exercised 



by a staff holding academic credentials and 
meeting academic requirements, consistent 
with thpse required for academic adminis- 
trators withiiL the institution. 

4. Academic oversight should be exercised 
through the following processes: 

a. Fiill .and fair disclosure to students and 
to the public about^ the institution's 
acaderjiic strengths and weaknesses, in- 
cluding but not limited to information 
aboufc'who is admitted, standards for grad- 
ing and retention, including rates, what is 
taught and by whom, sufficiency of staff 
and faculties, description of pertinent in- 
structional strategies and other informa- 
tion that would provide students with a 

..reasonable basis for. assessment of 
academic sufficiency and pertinence of the 
institution to student needs. 

b. Full and fair disclosure to students and 
the public concerning "consumer prac- 
tices," including admissions policies and 
procedures, tuition practices, available 
student aid, refund policy, degree re- 
quirements, housing and student services 

" available and other pertinent information, 
c' A system for program registration and 
assessmemt of the acla^demic quality of the 
programs of study offered by'd'egree- 
granting institutions by one or the other of 
the following methods, with the method 
chosen depending upon the acadeiftic tra- 

' diti'on within the state:\ 

. (.1) F^liance upon specialized accrediting 
agencies or regional accrediting agencies 
that include program-by-program assess- 
ment within their purview, if there is pro- 
per ifollow up to insure that recom- 
mendations are implemented: 

(2) A process of oself assessment by such 
institution of its. own academic programs 
on at least a five-year cycle, .using a sys- 
tem K)f outside visitors reporting^ to the 
board through the president, with suffi- 
cient public disclosure of the results of the 
process to insure that recommendations 
are implemented. 

(3) A system of outside evaluation an3 
registration of program under state 
agency auspices. 

5. Special attention is warranted for such 
nontraditional programs as branch campus 
and off-campus operations, experiential 
learning, new program proposals ana (jxter- 
nal degree arrangements.^ 

6. The establishment* by the state, of a state 



information system for ^postsecoiidary educa- 
■ tion that provides objective and pertinent " 
inforinatioil about post'Secondary oppor- 
tunities is highly desirable. 
While it may be that more staff is needed, 
especially in enforcement areas, the most effec- 
tive state efforts in the" de^ee-granting sector 
are likely to result if state activity is lim^ited to 
defining standards arid encouraging the estab- 
lishment of self-policing arrangements within 
the higher education community. Direct state 
intervention should be the exception rather 
than the general practice. While state agencies 
should exercise their powers with restraint and 
sensitivity, they can be effective only if they 
have the power to act when action is the appro- 
priate remedy. 

I wish I could argue that voluntary accredita-' 
tion is sufficient. Unfortunately it is not 'and for 
the following reasons: 

1. Accreditation relates to the total institu- 
' tion. There are examples of relatively small 

institutions enjoying accreditation that 
undertook major off-carnpus or specialized 
programs enrolling three and four times 
their regular enrollments, growing essen- 
tially on the basis of revenues from state and 
federal tuition aid programs. Or often 
adequate ^undergraduate institutions under- 
take graduate missions that are weak and 
limited. Individual quality programs in addi- 
tion to overall institutional capability are 
warranted. " ■ 

2. Institutions accredited on a basic campus 
franchis or offer branch campus operations 
that are not monitored. The voluntary ac- 
crediting associatons are now beginning to 
monitor branch campus operatons. 

3., Visiting accreditation teams may talk 
tough in informal conversations, but they 
issue the blandest kinds of reports, certainly 
not the kind of repQrt on which a state can 
act. 

'4. The interval between accreditation visits 
is too long a period to countenance abuse. 
State agencies may identify abuses more 
rapidly and establish special visits ,to settle 
• such questions. 

' Yet, I would argue that statQ agencies should 
rely heavily upon voluntary accreditation; ^if 
only to establish minimum standards,' but the 
nature and extent of the reliance should be at 
the discretion of the state agency. 

Finally, I should like to raise some concerns 
about potential and actual abuses by state 
licensing agencies, especially those whose 
major area of activity are in the field of higher 
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education. The ntate agency is under the fol- 
lowinq pressures: 

1. Liberal administration of existing sta- 
tutes, rules and regulations when applied to 
domestic institutions, especially degree- 
granting institutipris under nongovernmen- 
tal sponsorship. — - 

2. Strict interpretation and administration 
of existing statutes, rules and regulations 
when applied to foreign institutions. 

•3. Liberal interpretation of student aid 
policies for resident students attending 
. domestic institutions. 

4. Limitations on student aid for resident 
students attending out-of-state institutions. 
If compliant with these pressures, states are 
'inviting a U.S. Supreme Court test of the 
''commerce" clause as regards higher education. 

In a previous existence I worked in New 
York, a ^tate concerned with maintaining 
maximum enrollments. State studeni aid could . 
not be used outside of the state or at foreign 
institutions operating branch campuses within 
the state. Foreign institutions can operate in 
the state pnly if a New York in.stitutio.n is 
unable to meet the need. 

My present employer, the generous and pub- 
lic spirited state 'of New Jersey, has established 
a more open policy. Student aid is "portable" on 



a reciprocal basis (only six otRer-states are able 
to reciprocate)* New Jersey does-^rmit an 
out-of-state institution that meets New Jersey-- 
.standards to operate within the state if the 
incoming institution meets a demonsjtrated 
need within the state. Need is established if a. 
school system, a commercial corporation or 
other agency concludes that a relationship with 
the out-of-state institution is most appropriate 
in relation to the needs after review,^ of the 
alternative arrangements that could be made 
with a New Jersey institution. ^By way of con- 
trast,, need in New York is established only if 
there is .ncNew York institution available'and 
willing to undertake the program, not a likely 
possibility at this time. If the New York defini- 
tion becomes widely accepted, interstate in- 
stitutional mobility.will be impossible. 

Although off-campus and branch campus op- 
erations raise -academic questions, these can be 
.resolved through appropriate licensure stan-. 
dards. Absolute interstate barriers to branch 
campus operations are an undesirable' outcome, 
especially if it is paraded under the banner of 
academic standards. 

In summary, the authors of the AIR study are 
right on target both in . their findings and rec- 
ommendations. Support for their 'recom-:.' 
mendations is warranted. 



II. A National/Federal Perspective 
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In one of" my previous conditions of servitude, 
as Deputy U.S. Commissioner of Education, I 
had -the great pleasure of WjOrking for John 
Proffitt and his Division of. Eligibility and 
Agency Evaluation. That is to say, I was John 
Proffitt's supervisor. I would describe this rela- - 
tionship as roughly akin to that between Billy 
Martin and Reggie Jackson. That is, I was in ' 
constant peril of being fired by the owner of the 
U.S. Office of Education (USOE).ball club (Mar- 
tin Kramer), depending largely oh th'e perfor- 
mance of my heavy-hitting but temperamental 
star ballplayer (John Proffitt) — who, in turn, 
faced considerable trouble getting his game to- 
gether because of constant meddling and inter- ' 
ference from the front office. 

l-t was just about three years~ ago — while 



this uneasy relationship between Kramer, Phil- 
lips and Proffitt was being artfully worked out 
— that the rhetorical battle cry of "fraud and 
abuse" began to reverberate through "the halls 
of Congress and the Department of Health, 
jjducation and Welfare (DHEW), following the 
sensationalized disclosures in the cases of ad- 
vance schools and the W^t Coast trade schools. ^ 
Indeed, I cannot yet escape the memory of d'ur 
first full-scale meeting on fraud and abuse in 
my offit:e on a typically overheated summer day 
in 1975. In retrospect I see clearly that the 
meeting marked the beginning of the end for 
those easy, informal and essentially trusting 
protocols among federal,, state and voluntary 
accrediting agencies, that had predominated 
throughout the 16-year development of federal 
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student aid\ programs — from a tidy $3-million 
National Defense Student Loan Program ap- 
propriation \in 1959 to an enormous multi- 
faceted $37billion appropriation in 197,5. , 

The tight-lipped investigator from .the De- 
partment of Justice had required me to sign . 
personally for the sealed brown envelope 
marked ''administrative-confidential." 1 already 
had rea^d ^-thrbugh the litany of miscreance 
while ,he waited impatiently and perspiringly 
.across the roorh. I already had been. told in no 
uncertain term^ that it was my responsibility 
as Deputy Commissioner to act immediately 
and forth rightlyi to halt this *Traud and abuse." 
And finally, off course, I already had been ad- 
vised in equally\ certain terms by the DHEW. 
Office of General\Counsel that 1 had absolutely' 
no authority under the law» not to niention any 
administrative capacities, to carry out the in- . 
structions from thh Department of Justice. 

It was in this context that the first meeting of 
owner, manager and star ballpjayer on the sub- 
ject of fVaud-^and abuse took place Ri my oftlce . 
on that hot summer\day in 1975. It was clear to 
jjU three parties — and our various agents and 
seconds -arrayed around the table — that we 
would be up against an enormous set of ad- 
niinistrative tasks over an extended time period 
just to redirect our bureaucratic apparatus from 
the primary business of helping needy students 
to the primary business of tracking down and 
prosecuting (I did not say persecuting) the per- 
petrators of fraud and \abu.se. But that could ' 
wait, as what we needed\ to concentrate on first 
was the lack of legiplatiye authority to guide 
the bureaucratic apparatus, and the question 
was: '*What authoritiies should we seek in the 
Higher Education Amer^dments of 1976 to 
bring the problem under effective control?" 

I see now. that the c iscusSion of that qiiestion, 
which extended oVer many more meetings on 
many more .steamy aTterno^ns, was essentially 
a discussion by proxy of th^e entire system of 
triad relationships that hadi grown up around 
the administration oflfederai higher education 
programs since 1958. The, owijier had previously 
stated his views on the matt^^r in the Newman 
report. He ^plumped . fjuriously for a major ex- 
pansion of direct fede^ral powers to review, to 
recognize, to license and even! in some cases to 
directly, accredit postsecondary institutions 
seeking to secure or maintain eligibility- for. 
themselves and their students \to participate in 
federal progranis. \ ^ 

The manager, a classical Republican type 
who hailed from a. civilized state and had been 
heavily inOuenced by llis personlal involvement 



with the Education Commission of the States 
(ECS) in the establishment of the 1202 state 
commissions, argued forcefully for expanding 
the powers, authorities and capacities of the 
. states ^nd for providing fedei*al financial incen- 
tives to link together the state coordinating 
commissions, the state student aid. agencies and 
the statp educational licensing agencies in a. 
coordinated system to deal with fraud and 
abuse. And the star -ballplayer, having spent 
y-ears becoming seasoned in the tradition of 
exerting governmental irifiuence discreetly and 
indirectly thr.ough recognition of -voluntary 
self-governing bodies^ that, in turh, required 
compliance with generally accepted community- 
standards, argued persuasively for expanding 
the powers, authorities and capacities of the 
accrediting agencies to review -and certify the 
integrity or **probity" of institutional adminis- 
trative and financial practices as part of their 
regular accreditation review processes. 

Now it is true that both the owner and the 
manager succeeded in so thoroughly 'discredit- 
ing each others' arguments that they created a 
readily available opportunity for the star 
ballplayer to prevail. But, for the benefit of any 
who thus far have missed tKe opportunity to 
contend with John Proffitt in a policy dispute, I 
should point out that his lifetime batting aver- 
age in such matters is pretty good for an old 
Kentucky ^country hardball player, and much 
better than Reggie Jackson's. , . 

On the other hand, as so often happens to 
good bureaucratic ballplayers, they win all the 
battles and still lose the wars. The owner and 
manager eventually agreed to make common 
cause with the star ballplayer, carefully con- 
structing* a coalition of various interests -within 
the postsecondary education community" to ad- 
vance and support amendments of the Higher 
Education Act to strengthen the capacity of 
accrediting bodies to control fraud and abuse by 
simply requiring these agencies to review and 
certify the integrity of institutional administra- 
tive and financial practices instead of empower- 
. ing the federal or State governments to do so. 

What began as an honest effort to encourage 
self regulation sys an alternative to gove^rnment 
. regulation soon dissolved into *The Great Pro-, 
bity Debate," in which , the members of the 
accredititig establishment looked squarely into 
the mouth of this gift horse, decided that they 
did not much like its federal breeding and 
bloodlines and set out to defeat the bill. The 
postsecondary community was thus sufficiently 
divided to^give members of Congress a plausible 
excuse to do nothing about the problem in the 



1976 amendments, which- is precisely what they 
did. 

The scene now shifts to the air-conditioned 
officp of the Undersecretary of DHEW on a day 
in the summer of 1976 — shortly after it had 
become inescapably clear that Congress would 
not. consider the Administration's proposal to. 
rely primarily orl the voluntary accrediting 
agencies to deal with the problem. The tight- 
lipped men from the Department of Justice 
were there, demanding to know what we were 
going to do now that the path of legislation to 
rely upon voluntary self regulation had been 
•blocked. The equally tightrlipped men from the 
new and rapidly expanding DHEW Office of 
Investigations were also ther,e and they wanted 
to know just what we were going to. do about 
the'problem. The men from the DHEW Control- 
ler's Office^ and from the Office of Managciment 
apd Budget were also there, and they too 
wanted to know what we were going to do to . 
reassure the Congress that they could go ahead 
and appropriate $3 billion to sustain the stu-. 
dent aid programs for another year without 
having the ^programs victimized by fraud arid 
abuse. 

After some preliminary commentary about 

. the stupidity of the USOE ball club for having 
tried to work out a solution in collaboration 
with those reactionary accrediting people, and 
some countervailing commentary about the un- 

vseemliness of a Republican Administration to- 
tally reversing its field and advocating ex- 
panded federal controls, the process of elimina- , 

' tion was quickly completed. The idea of relying 
primarily on the state governments to solve the 

• problem suddenly gripped everyone in the room 
with the tenacity of some mystical "Great Dis- 
covery." 

: The rest of the- story, is recent history with 
which we are all quile familiar. John Proffitt 
and I attended the Keystone conference, with 
state licensing and regulating officials, posi- 
tively exuding enthusiasm and confidence 
about the prospects for a state- federal partner- 
ship to protect the consumers of postsecondary 
education services against- institutional fraud 
and abuse, thereby filling; the vacuum Created 
by the unwillingness of the accreditors to accept 
responsibility for prosecuting the predators. 
Then we returned to . Washington to prepare 
and issue the RFP (request for proposal), which 



eventually produced the American Institutes 
for Research (AIR) report setting forth a plaus- 
ible justification for an enormous expansion of 
stkie controls on postsecondary education in the^ 
. name of consumer protection, and an equally 
plausible justification for federal pnatching 
grants to support that effort. 

I recount all of this history not to lay the 
.."dead hand of a former federal official on. the. 
collective shoulders of those participating in 
this seminar, but rather in an effort to put this 
discussion of the AIR report into a proper 
perspective. From that perspective, it strikes 
me that we are in grave danger of pushing 
blindly ahead with a course' of action acciden- 
tally hit upon two years ago to solve a problem 
' that fell. upon us three years ago, wijthout suffi- 
cient pause to consider the possibility tKat we, 
like the perennial French generals and the or- 
thodox American economists, may be preparing 
ourselves to fight the last war or cope with the 
last economic crisis rather than dealing effec- 
tively with the next one. . , 
^ It seems- to me that the next war will not be • 
over how much more government control we 
must have to deal effectively with such issues 
• as consumer protection or fraud and abuse, but 
rather how much less government control we 
can achieve to deal effectively with the much 
more fundamental issues of persistent inflation, 
"'the basic freedom of our business and financial 
institutions to produce, the basic integrity of 
our educational institutions and sludy pro- 
grams, and the basic. rights of individuals to 
lead a full and rich life unfettered by runaway 
government controls imposed in the name of 
' protecting them. 

If you. agree with me that we are facing a 
'massive readjustment in the. balance of power 
between government and other institutions of 
American life, then the AIR report niust be 
seen not as charting a positive course but 
rather as a pretext for further extensions and 
refinements of government. powers that must at 
\e^st be resisted, if "not reversed. It is' more 
critical today than ever before that we fully and 
fairly explore the possibilities for voluntary self 
regulation — preferably through expansion of 
accreditation processes, but otherwise if neces- 
sary — rather than erecting yet another collec- 
tion -of government controls and another self- 
perpetuating bureaucracy to administer them. 



ill. An Accreditation Perspective 
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As I read the final technical report of A Study 
of State Oversight in Postsecondary Education, I 
was impressed that the issues identified were ?o 
" similar to those discussed at a conference in 
Washington in which I" was involved nearly a 
quarter ofja century ago. The Council of State 
Governments had prepal:ed-the draft' ofjjnodel 
legislation to be suggested to the states for 
adoption in order that they might' more ^ 
adequately be able to enforce oversight of post- 
secondary educational institutions. As now, it 
was then recognized that most of the states • 
needed hot only stronger laws and regulations 
but increased funding .and personn ' to perform • 
adequately what was perceived as need for pro- 
tection of the public. 

More than 20 years later we are attending 
another conferenceYto face the same issues and 
to explore ways by which we may again try to 
do; what we have so far been unable to ac- 
complish except in a small percentage of the 
states. For the past few years I have been, 
engaged in other pursuits and have not been 
directly or intimately involved in the issues 
with which most of the participants at this - 
conference encounter on a daily basis. In view> 
of this fact it is best that I limit myself to a few 
random observations of a broad Mature and pre- 
sent these merely to initiate discussion at this . 
seminar. 

The Issue. The issue is simple. Homo sapiens 
being what it is, there are always some of us 
who will endeavor to obtain for ourselves as 
much as we can in return for giving as Httle as 
possible even if it 'requires deception, deceit or 
fraud to enhance our personal gain. Fortu- 
nately this hunian weakness is submerged in 
most people. However; it is found among indi- 
viduals in all endeavors, including education at 
the postsecondary level. ^ 

The fraudulant, the inadequate, the mark- 
edly inferior educational institutions are not a 
creation of recent years. They have airways 
existed. In fact, their presence is one of the 
reasons for the creation of the Nongovernmental 
accrediting agencies that undertake institu- 
tional and programmatic reviews, some of 



which had their origins; ia the. past century. 

What is of .immediate^ oncern is the present 
dimension of the issue fhA the importance that * 
postsecondary educatvjn has for the continued ' 
well-being of our sojiety. The report to which 
we are addressing ourselves indicates that 
"over 8,300 postsecondary institutions are cur- 
rently recognized as eligibie for participation in 
the Guaranteed Student Loan Program, which 
is the largest of the five Office of Education 
(USOE)-administered programs"' identified in 
the document. Even if the percentage of the 
institutions that gan justifiably be accused of 
malpractice in advertising, recruiting, financial 
refunds^ or making false, promises is small, the 
absolute number can be significant because of 
the large total-of postsecondary institutions. In 
' other words, the dimension of the issue is now 
greater in absolute terms than it was 25 years 
ago. 

Furthermore, for an increasing number of 
occupations postsecondary education is a iieces- 

= sity and the functioning of our society is depen- 
dent on qualified per^sons filling many of these 
occupational positions. Consequentlyy education 
has grown increasingly important to our 
economy and our society in which fraudulance 
can be an undermining influence to our total 
welfare. . . . , 

For'these reasons, as well as for the protec- 
tion of the individua;ls in our society, we and 
our government are concerned with the iden- 
tification and* development of the mefans by 
which we may — not necessarily totally elimi- 
nate, .even though that would be ideally desir- 
able ^ so reduce fraudulance. in postsecondary 
education that society does not unduly suffer 
and that comparatively few individuals can be 
harmed. Sufficient disclosures have been made 

■ to indicate that at least in recent years with the 
increased funding provided at the postsecond- 
ary Jevel by government there has been such 
fraudulance to recognize that our society' is 
being excessively injured. : ' 

The Problem. Thd probliem is not as simple as 
the issue. The problem is- to develop ah appro- 
Ipriate means of exercising adequate oversight 



tion we are now entering a time, probably of . 
long, duration, of an anticipated receding col- 
lege population. This era.will stimulate aggres-, 
sive competition for students on the part of 
institutions of all types. Witness the current 
recognition of the desirability to provide educa- 
tion for older persons and the expansion of 
programs in continuing education now being so 
widely endorsed by most of the professions. Let' 
us recognize, that economic motives are' present 
as philosophical reasons for such changes in 
attitudes are endorsed. . 

My purpose in mentioning these develop- 
ments is to support the principle 'that any ex- 
pansion of external oversight of pbstsecondary 
education should be similar for all education 
and not limited to any oiie type of institution. 
Although the extent "of fraudiilance may vary 
among types it is regretfully present in all 
types. 

Broad Discretion Strategy v., Detailed^ Stan> 
dards Strategy. The report that serves as the 
focal point" of this conference identifies a 
ceritury-old issue of the nongovernmental ac- 



for postsecondary education sq that f'raudulance 
will be reduced and remain at a minimum and 
so accomplish this goal without establishing. an 
undue burden on all educational institutions " 
and without creating a bureaucratic structure 
that will be an excessive burden on either the 
public or private sectors of our economy. The 

•problem exists because of our political heritage 
and form of government both of which have 

''produced and continue to support innumerable 
benefits for niankind. Ho>vever, in the identifi- 
cation and eradication of fraudulance in post-, 
secondary. education we do face a problem that 
is not easily resolved. 

Because our United States Constitution indi- 
rectly delegates the responsibility' for education 
to the several states, because the federal gov- 
ernment has in recent' years provided large 
funding for various aspects and elements of 
postsecondary education and because we have 
developed and relied extensively on- ^non- 
governmental agencies to accredit and approve 
educational institutions, we have a tripartite 
hegemony in the oversight of educational in- 
stitutions.- Despite avowed disappr(;)val by all of 
fraudulance in education, it has been difficult 
to obtain sufficient consensus among officials of 
federal and state governments^- and of .educa- 
tional institutions and accrediting agencies to 
develop and adopt legislation and provide sub- 
sequent financial support and personnel to ac- 
cornplish the goal that most all of U9 at this 
seminar perceive to be needed. 

Although we are not certain that it is the 
case, let us proceed on,the assumption" that the 

; time has arrived when it will be possible to 
take major steps leading to eradication of much 
of the^Traudulance that does now exist in post- 
secondary education. To Assist in these en- 

.. deavors"^! offer the foUow.ing random observa- 
tions. 

Types of Institutions Requiring -External Over- 
sight. In the studies and reports that I have 
. readT- attention has been. called primarily- to 
examples* of fraudulance in nondegree voca- 
tional programs offered for profit. It is possible 

■ that a higher incidence of deception and deceit 
may exist in this type of institution. On the 
other hand, I submit thap without too much 
probing examples of misrepresentation can be 
found in bgth private and public institutions; as 

■ well as . in. degree-granting . and nondegree- 
granting, in one-year, two-year and four^-year 
colleges. ^ 

• After an extended period of continually e>t- 
pahding.. enrollments in postsecondary educa- 



crediting agencies. When accreditation vyas in- 
itiated it was necessary to provide specific de- 
finitions for a college. This the regional or in- 
stitutional ^accrediting associations attempted 
to-do with their detailed requirements that in 
large measure provided nierely a check list. In 
a similar manner the professional or specialized 
agencies accomplished the same purpose by re- 
lying on detailed and specific standards as to 
physical, facilities, hours of instfuclion, qualifi- 
cations of faculty, laboratory, procedures, li- 

^ brary collections and so on. c - 

As time passed and as educators, in whatever 
field, began to develop a consensus as to the 
necessary ingredients for a good educational 
institution or program of study, they expressed 
uneasiness with detailed specifications. Hun- 
dreds of thousands of manhours .an"d of . dollars - 
'have been expended in attempts to devise stan- 
dards that are broad in scope and at the same 

• time suiTiciefitly specific to be^ constructively^ 
employed in the accrediting review process. At" 
the same time that it is necessary both to per- 
^mit some flexibility arid rvariability in educa; 
tion, it is alfeo necessary to have a scale of 
values in order that an institution or program 
may be evaluated as to its quality. Without the 
latter accreditation is meaningless. 

Standards for accreditation- are in flux, , they 
always will be and they always shoulgl. be. If 
they are not education will be stultifieB- and 
dormant. In this- respect I, am concerned? that 
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there may be too much support for the detailed 
standards strategy' especially when imple- 
mented by officials of government agencies. 
Government requirements cannot and should 
not be subject' to rapid change. If they are 
detailed and immediately specific, we run the 
serious risk of imposing outmoded and pppres- 
sive standards. On the other hand, if sup- 
port the approach of broad discretion by gov- 
ernment officials in educational oversight re- 
sponsibilities we will encourage conditions- in 
which compliance in many situations will be 
based upon personal opinion and wliini. 

The answer to this dilemma must include a 
measure of each ingredient — broad discretion 
and more specific standards. The discussions at 
this conference could Be significant in prescribe 
ing a solution, at least for the immediate fu- 
uture. ... 

Tripartite Structu rg^ In. this saniQ repoft 'on 
State Oversight in t^ostsecondciry Education, a 
statement was presented to the effect that state 
agencies can provide closer' surveillance and 
oversight and "also react' more, quickly than 
nongovernmental accrediting agencies. I will 
not argue for or against this specific claim but I 
do call your . attention to the question whether 
we should consider only immediate conse- 
quences or whether they should be considered 
within the context , of possible ' long-term de- 
velopments. I am indicating that our immediate 
worry about fraudulance in postsecondary edu- 
cation, which I totally cojidemn, should nof 
.absorb our entire attention to such an extent 
that we overlook the long-term consequences of 
recommendations that may emanate from these 
'sessions. * ■ 

I will expand on this approach by referring to 
•what was/identified a few years ago as the triad 
or tripartite relationships . in accreditation 
among agencies of the federal'* governrnent, 
agencies of the many states and the non- ; 
governmental . organizations. .This triad rela- 
tionship provides an easily identified and vis- 
ualized description but from my point of view is 
insufficient and deceptifully misleading. Let me - 
explain. 

One of the pillars of the political philosophy 
on which this nation has been based is the 
principle of balance of forces. Recognition of ^ 
tjiis principle was incorporated 'in the United 
States Constitution with the three branches of . . 
government — executive, judicial and legisla-' 
tive. It 'was also incorporated- in our federal s 
form of government with certain powers dele- 
gated to the centrar or federal government and 



the others reserved for the many states, which 
in turn have powers reserved to their subdivi- 
sions whether they be counties, towns, parishes 
or cities. The statei^ also have their respective 
three branches of governnient. ^ 

In addition to these balances of powers we 

also have the ' private sector in contrast to the " 
governmental sector. The history of this nation, 
in fact of all nation's to varying extents, record 
the ebb and flow . of relative influence .and 
strengths between what we now .call the public 
sector in contrast to the private sector. ^ 
During . most of the lifetimes of those present 

;at this conference there has been a momentum 
toward greater strength for the public sector 
based largely on the assumption that govern- 
ment will better represent the interests of all 
people than' will .the private sector with its 
various intrenched and. powerful segments. 
This movement toward greater power for gov- 
ernment, versus the private sector is also, stimu- 
lated by developments in other -nations \yhere 
this tendency is well advanced and also by the 
pressures of economic, political .and military 
competition with the more ailtocratic and cen- 
tralized govei^nments of Eastern Europe. 

We are iiow witnessing the frustrations of 
millions of people who feel boxed by ^inflation, 
slowing economic growth. Unrequited aspira- 
tions, expanding taxes and growing govern- 
ment intended to provide services for which the 
people themselves have not accepted realistic 
limitations. These frustrations- are being man- 
ifested in a brutally blunt manner as expressed 
in. the recent California election (i.e., Prop- 
osition 13). This election will undoubtedly 
stimulate a response . throughout the country 
and should encourage at this seminar ^ to 
reflect and endeavor to resolve what for the 
forseeable future should be a proper balance 

^ among the various agei^cies, bqth private and 
public, that are and sl^iould be concerned with 

. external oversight of postsecondary^education. 
I contend that the balance of .powers is not 
sufficiently indicated by the term triad or 
tripartite relationship. Under current condi- 
tions the accrediting'agencies of the private 
sector are one elei^^^nt and should continue to 

• be a vital element. in the" identification of qual- 
ity in education. In this respect they may be 
identified as one side of the triad with the 
federal government serving, as the second side 
and the states as the third side of the triad. On 

■ the other hand, I beseech you to review, the 
issues assigned to this seminar in the light of 
the appropriate balance of powers or forces in 
our body politic and embody that philosophy on 



which this nation was founded and which, I 
insist, — even with all of our abberations in 
governmental operations — has been the basis 
for this greiat i)ation, a nation that is capable of ^ 
further revision and adaption for the total wel- 
fare of its citizens. 

It should be recognized that, as with the;- 
private S(^ctpr, government has its entrenched 



and. po-werful segments that strive to per- 
petuate themselves and their own interests. 
These interests are not always consonant with 
the broad public well-being. If we will consideK 
the issue confronting, this seminar within this 
broader context we will undoubtedly enjoy 
stimulating explorations and hopefully will 
reach constructive cdnclusions. 
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In his opening statement to this conference. 
Governor Ot^is Bowen struck an important 
theme. This conference, like . those that pre- 
ceeded it, is part of a continuing effort by fed- 
eral, state and educational institutional repre- 
sentatives to join in a common effoft jto address 
issues'of universal concern in the postsecondary 
education ^rena. I am pleased to be here as a 
participant, and on behalf of the U.-S. Commis-' 
sioner of Education, Ernest Boyer, to extend his 
welcome to you and his hope that we will have 
a most productive and constructive conference. 
As I believe' you know,' the U.S. Office of 

/Education's (USOE) interest in these procee.d; 
ings spring from its support of the "triad cori- 
.cept," which involves the federal government, . 
state agencies and accrediting bodies in a divi- 
sion of responsibilities concerning' USOE's 
eligibility system for administering student and 
institutional assistance progranis.- It was this 
support thdt lead to the issuance by the USOE 
of a contract with the American Institutes for 
Research (AIR) to provide an indepth profile of 
the strengths and limitations of state, legal 
chartering ^nd approval procedures, including 
specific suggestions for strategies that might be 

' employed in order to help, state agencies ac- 
quire strotiger laws and enforcement 

mechanisrns.,_ _ 

Due td a number oL well-publicized institu- 
tional abuses^of students who were recipients of 
federal aid programs, protection of students had 
become a significant problem to USOE. These' 
abuses had been the atopic of several research 
studies "and national" conferences, all of which • 
called for efforts at strengthening the state role 
in authorizing and oversight of postsecondary ' 
institutions.' Therefore, we believed that a 
study was needed to assess the degree to "s^^hich 



postsecondary state, licensing and approving 
agencies provide student consumer protection 
by preventing on correcting abusive, and poten- 
tially abusive, institutional policies, practices " 
and conditions. . ' ' / 

he AIR study now is completed, and cer- 
. I y it/'^s a sul^stantial and significant re- 
search effort. Because of its scope . and because ' 
of the range, of its findings and Recommenda- 
tion, we in the Office of Education have con- 
cluded that it \yas important not only to com- 
. municate its results to/all state approval agen- 
cies, but also to provide a forum in \yhich par- 
ticipants in the triad system could meet in 
i order to discuss its implications. We were espe- 
cially gratified when the Education Commis- 
sion of the States, agreed to cosponsor this con- 
ference with us and have been equally gratified 
by the joining of other agencies, public and 
private, as cooperating members. The interest 
of these agencies in the ^conference augers well 
fot its outcome. > * 

Clearly, one of the most important findings of 
the AIR study is that 48- states. and the District 
of Columbia exercise .some sort of licensing, au- 
thority^ 'over 'private nradegree-granting in- 
stitutions and that 38 states exercise specific 
licensing authority over traditional private 
^ ' nondegree-granting institutions. This data 
^ strikes at an old shib'boleth regarding state 
oversight activity. Not only do the states have 
the major constitutional responsibility for gov r 
erning postsecondary institutions within their 
boundaries, but it is'clear that they have been, 
^ and continue to be, attentive to this responsibil- 
ity. . \ 

Another important area of the study findings 
relates to state authorizing/oversight agency of- 
ficials* perceptions of the U.S. Office of Educa- 
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tion's role. I sense a desire on the p^rt of state 
agen(^' representatives for USOE to assist in 
developing some Icind of communication 
mechanism' for the states in order to assist state 
ageilcy officials in sharing inf(>rmation about 
schools that operate in more than one state, t 
also sense-a desire that the office provide "work- 
shops and technical gsdistance, including legal 
experts and research studies, that will allovt^ 
stjate^agency officials to acquire new knowledge, . 
skills and techniques for oversight. In ^these 
areas, USOE looks to this conference for guid- 
ance. For this reason, I am pleased that the 
conference steering committee has explicitly in- 
cluded among the items. for discussion, the fpl- 
lowing questions: ' 

1. How -can ,,the U.S. OfTKje of Education 
assist states in disfcharging the state licens- 
■ ing of postsecondary institutions? 

■ 2. What should be the relati^rtship of state 
licensing to institutional eligibility for fed- 
eral funding? ' --^ 
These questions are not confined to the AIR 
study, or to the Office of Education or to the 
states. They are questions also on the minde of 
others. Recently, the General Accounting Office. 
(GAO), in a draft report entitled "The Office of 
Education s Eligibility Process — What Assur- 
ances Does it ^.Provide," recommends that the 
Commissioner of Education: (1) develop the 
capability to provide techmcal assistance and 
leadership to states to upgrade their authoriza- - 



■ lion and monitoring progress including initial 
authorization and monitoring capabilities, and 
(2) propose legislation to the Congress that 
would provide adequate financial support to the 
states to improve ^the state authorization pro- 
cess. 

John Proffitt will shortly be reviewing with 
you the findings and recommendations of the 
' GAO report. In the U.S. Department of Health, 
Education and Welfare's (DHEW) response to 
the^two GAO recommendations I have cited, we 
have stated that these items will be reviewed at 
* this conference, following , which DHEW and 
USOE will consider the appropriate directions 
to take,'|ncluding^the need for legislation. So, I 
urge you to explore carefully and thoroughly 
those questions concerning the relationship be- 
^ tween state licensure and institutional eligibil- 
ity for federal funding, including the, issue ^ of 
' whether or not USOE should establish recogni- 
' tion criteria for state licerising bodies (similar 
to those already in use for accrediting agencies) 
' and should recognize, and provide aasistance to, 
those statie licensing agencies that meet the 
recognition criteria. - 

I can. assureiyou that your collective counsel 
on these questions will bi given the most care- 
ful consideration by DHEW and USOE. Once 
again, oh behalf of the.:Commissioner, I want to 
thank you for coming to this conference. We are 
. delighted that you are here, and we hope that 
this will; be a very profitable conference for all 
. of us. , ■ 



REVIEW OF THE RECOMMENDATIONS OF THE GENERAL ACCOUNTING OFFICE IN ITS DRAFT REPORT, 
"THE OFFICE OF EDUCATION'S ELIGIBILITY PROCESS— WHAT ASSURANCES DOES IT PROVIDE?" 
' ■ AND THE RESPONSE OF THE U.S. DEPARTMENT OF HEALTH, EDUCATION AND WELFARE 

, JohnProffitt 
Director, Diyision of Eligibility and Agency Evaluation 
- , " . U.S. Office of Education 



Seven major recommendations contained in the ' 
General Accounting Officers (GAO) draft report 
on "The Office of Education's Eligibility, 
Process — What Assurances Does it Provide?" 
were reviewed Jjy Mr.i.Prpffitt.. For each recom- 
mendation, Mt. Proffitt defined the response of 
the -U.S. Department 'of Health, Education and 
Welfare (DHEW) and the U.S. Qffice of Educa-- 
tion (USOE), which response -i? as yet not pub- 
lished. The recommendations and the, DHEW/ 
USOE response are ,s,urfimarized below. 

Recommendation 1. We recommeni that the 
Secretary of Health, Education and Welfare 
direct thq Commissioner of Education to con- 
tinue to meet with representative^ of the 
states arid accrediting^ associations to jointly 
(a) develop definitions- of their respective 
roles and (b) establish a reasonable time 
frame for defining and implementing these 
roles. ' • 

Response: We concur. The Commissioner of 
Education nd the USOE staff will continue^ 
to meet with statie and accrediting bodies and 
will organize national and regional confer-, 
ences to discuss tho GAO recommendations. 

Recommendation 2. We recommend that the 
. Secretary of DHE\V direct the Commissioner, 
of Education to initiate efforta that wiil in- 
crease the public awareness qf the accredita- 
tion process and what ca,n anfi should be 
expected from it. ^ - 

Response: DHEW and USOE concur. The 
• Office of Education is" prepared to issue an 
eligibility statement and will then organize 
nationwide public hearings on the revised 
criteria. 

Recommendation 3. The Secretary of DHEW 
'should direct the Comjnissioner of Education, 
in order to systematically evaluate associa-. 
tion {^etitton^, to (a) establish ^minimum 
submission requirements, (b) identify sample 
self studies and visitilig.4eani--reportsi;to be 

. submitted, (c) condiict observer visits to the 



* school;. (dj obtain information from appropri- 
ate groups regarding schools accredited by 

„ the petitioning association, 'and (e) determine , 
if. association* performance is' of sufficient 
scope to meet its standards. 
Response:. We concur with the direction of 
tTlis recommendation but not with three of 
the specific recommendations.^ USOE agrees 
with parts (a) and (c), but does not concur 
with part (b), with part (d) (because we be- 
lieve current procedures are adec[uate),, nor • 
do we concur with part (e). * 

Recomriiendation 4. We recommend that the 
Secretary of DHEW direct the Commissioner . , 
of Education to forthrightly implement the 
provisions of the 1976 Education Amend-, 
ments. Specifically, this should include- thfe 
use of the limit, suspend arid termination 
actions vagainst schools which misrepresent 
the nature oj. their educational programs, 
nature of their charges or employability of 
graduates: 

Response: DHEW and USOE concur. The . 
final rules have already been published in 
the Federal Register. * . 

Recommendation 5. We recommend that the 
Secretary of DHEW direct tHe Commissioner 
of Education to is^ue regulations for/Schbols 
applying for eligibility for USOE financial 
assistance programs that provide for the fol- 
lowing: 

a; Admission policies that enroll students 
with potential to benefit from training; 
with exceptions to be justified in writing; . 

b. For universities, colleges, schools or 
programs preparing students for gainful 
employment, the provision to students of 
information on the number of .students 
completirig the program /and seeking 
employment, or license or other document 
legally required to obtain employment in ^ 
the recognized occupation; 

c. Fair and equitable refund policies under 
which a school must 'refund unearned tui- ^ 



ERLC 



26 



tion and feea and room and board charges 
/ to students who 'do ^not begin or complete 

/ the period of study for which funds were 
/ paid. ' ' , [ ■ 

Response: We" concur basically with all- 
three '"parts of this recommendation. With 

■ respect to part (a), current regulations would 
require schools to .document the basis for 
admission, and to part (b), regulations al- 
ready call for publication of such informa-" 
tion. V . 

Recommendation 6, We recommend that the 
Secretary of DHEW direct the Commissioner 
of Education Ito: 

a. Develop the capability to provide tech- 
nical assistance and leadership to states (o ' 
upgrade their authorization and monitor-, 
ing process incluHing initial authorization 

/and niionitoring capabilities; 

b. 'Propose legislation to the Congress that, 
would provide adequate financial support 
to the states to improve the state authori- 
zation process: 

c. Encourage states to adopt strong au- 
,thorization mechanisms including the 

elimination of exemptions for accredited 
schools from state review; 

d. Develop minimum standards for such 



matters as advertising, refund policies, 
and information disclosure fo; states to 
use as a guide. 
ReSponser With regard to part (a) of this 
, recommendation we concur and the staff will- 
be developing this further. However, we do 
i not agree with part (b) and urge the adoption 
of the Education Commission of the States' 
model legislation. We concur with part (c) 
and believe that this already exists in the 
ECS model legislation, but \ye will continue 
to sludy the issue. We will reserve comment 
On part (d) as this recommendation has 
created the most discussion Within DHEW, 
' particularly with respect to the refund policy. 
The department is cohsicjering extending the 
refund policy to all student aid programs of 
. DHEW. 

■ v ■ 

Recommendation 7. We recommend that the 
Secretary of DHEW direct the Commissioner 
of Education to conduct a study of what in- 
formation should be shared by the parties in 
the eligibility process' and establish a formal ' 
information' s|iaring system among those 
. parties. : . . j 

' Response: DHEW and- USOE concurs with 
this recommendation. I 



RECENT DEVELOPMENTS AT THE FEDERAL TRADE COMMISSION 

Summary of P^'esent^tions and Question and Answer Period , 



I. Terry S. Latanich, Attorney^ ^^^eau of Con- 
sumer Protection, Federal Trade Commission 
Mr. Latanich briefly revi^^^^ the actions 
taken by the Federal Trade Commission (PrC) 
at its meeting held the day bef^^^J^^^e Colorado 
Springs seminar concerning, the 'Trade Rggu- / 

-lations Rule for Vocational and^^orrespondence ' 
Schools".. The FTC final decision was. on the 
form of the rule and the final ^^^^ itself has not 
as yet been released. Mr. Latanich noted that, 
the/ FTC staff feels that the rule should/cover . 
aipectors of postsecondary ed^^^^^«" ^ Public, - . 
prilvate profit and private nonprofit. However, 
tie approved form includes only private 

^pfrofit-making vocational and trade schools. The 
fallowing summarizes tiae is^^^^ contained in' 
Jhe proposed rulei 

I 1. With regard to the prorated refund policy, ' - 
Mr. Latanich noted that there is a philosophical . 
/difference between the PTC and the U.S. Office 
of Education concerning refunc^^Pol icy. The FTC 
I is asking that contract bngi^ag^ be used in all 
adraission and registration doou^^^ents as neces- 
sary to discourage fraud. 

. 2, All proprietary schools tbat enroll over 
100 students must make public their dropout 
rate. 

3. Institutions- mustdisclose placement rates 
^nd the FTC will require an answer to ^»how • 
many of your students are^emP^oyed". The PTC 
feels that the ECS model legislation does not 
adequately cover this issue. 

4. Required "cooling-ofT' rig^^s^bould be in- , 
itiated by the schools' m^ili^^ to. students a 
notice of acceptance and "disclosure ;informa- 
tioif For proprietary schools, this "cooling.Qff' 
period will be extended to 14 days. ) . ■ 

11. Walter X Gross III, Attorney, Bureau of 
Consumer Protection,. Federal Trade Com- 
• . mission . : ' ) 

. Mr. Gross defined the area^ i" which the FTC 
will - enforce the" proposed ^"f^^^*^ Regulations 
Rule for Vocational ^and Correspondence 
SchoolsMDne of the F^C's first obligations will 
be education of the "'^education industry/* 6f 
s^den^s and of involved state and private ac- - 



crediting agencies. There Vvill be Periods ^^ring 
which the^^chools will be allowed sufficient 
time to brin'g^ themselves into compliance with' 
the rule. During this period the FTC wil^ meet 
to explain the rule and assist the schools. The 
FTC also stands ready to meet with federal<3nd 
state agencies and, for students, wil^ ^ssue 
brochures, announcements and special P^^^ets. 

After this grace/period has elapsed,, th^. ^Tc 
will initiate aggressive and fair . enforcement 
.that will include a fine of lip to $10,000 each 
violation, together with other recourse. The 
FTC will determine areas where noncoiTiP^^^nQe 
risks are high and will set up complaint ^valua- 
tion procejdures. Funds liave been received to 
establish a computer data fe^se that will help 
enforcing regulations and to serve as a" Jnfor. 
mation base available to appropriate groups.^ 

III. Summary and Samples of the Qfi^stio^s 
and Answers. 
The following aVe* examples of questions 
asked and answers by Mr. Latanich and l/i^ 
Gvo^s during the discussion period fjoHowing 
their presentations. 

Question: Is it true that the FTC prorate refund 
policy will apply to an hourly^ rate? 
' What will the FTC require in the 
v/aiy of advertising and publication? 
Will th^ FTC regulations ^^.Place 
6 state law and why shouldn't the r^g. 

ulations apply to all? 

Answer: With^ respect to the refund policy, the 
FTC recommendation applies for ic^, 
funds on the basis of lesson W lesson 
or hour by hour. With respect to ad- 
vertising ^nd/or publication, a simple 
^ disclosure statement on placement 
will suffice.. The FTC cannot apply 
regulations to all students,'b^t it en- 
courages the U.S. Office of Education 
to adopt similar policies, 

Q£^e.s//on.- Does the FTC rule apply to profit- 
nnaking. degree-granting institutions? 

Answer: No. . ; 

Question: Will the rule apply to public- or non- 
. profit institutions? 



Question: 
Question: 

•e 

Question 
Ankivi^^ : 
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We cannot ^"^nsWer at this point as 
this is a complex issue. 
When will the 14-day *'cooling-off V 
period appl>? \ . 

^he Period begins with the date of 
?-^ceptance.of the student , 
Will this not give the student, under 
/;^itain conditions, the opportunity to 
• "^P off' the, institution? 
'^'^is may be true of a sntall percent- 
age, but the FTC feels it is a proper' 
rule. 

Has the FTc given any consideration 
^^■'a statement on' student r^sponsi- 
bility in , fulfillment of educational 
contracts? ; 

We cannot think of an instance 
' ^here the FTC would enter into: this 
issue 



Question: Poesn't the pTc have » "^ive ap- 
proach to placement rates as how can 
such rates be traced back to training. 

Answef' Education is notorious for inaction 
and the FTC may'he naive but feel^^ , 
it should do something however, im- 
perfect. It. should be understood thnt . 
the FTC rule will require job place- 
ment data only if the. school makes 
claims about placement 

An addit^nal comment (not question) from the , 
noor-not^d that the Veterans Adminisl^tion ^ 
law requires a 50 percent placement discQsure 
from vocational schools and that other federal 
agencies have their oWn disclosure rules. It was . 
urged that the problem be examined as this 
overlap of rule •.and ^ tt^e resulting conflict are 
diffrcult for the Schools involved, , 
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SUMMARY AND SYNTHESIS OF THE CONFERENCE* 
(Revised from the oral presentation at the conference) 



Thurston E. Manning " . 
Commission on Institutions of Higher Education 
North Central Association of Colleges and Schools 



L INTRODUCTION 



This conference may be likened'to a piece of architec- 
ture. -There is. a plan — the comprehensive and de- 
tailed American Institutes for Research (AIR) report 
by Steven Jung and his associate's* that provides a 
variety of cross sections^and views of the topic. There 
have been subcontractors — the distinguished 
speakers who provided a depth of knowledge on spe- 
cial topics. There ha^ beefn a clerk-ofTthe-works — 
John Proffitt, who represented the builders to be sure 
that Everything goes well. However, the heart of Ihe 
construction was the contributions of those who at- 
tended the conference and . participated , in the ex- , 
tended discussioh groups. I suppose the discussion 
leaders might be called the foremen and the conferees 
called the artisans who made the structure.. Like arti- 
sans of the Middle Ages, each one did not confine 
himkeJf to making a faithful representation of the 
plan, oht rather provided a unique and singular elab- 
oration* 

There is a danger in allowing so many to work so 
freely on a structure. The result may be incoherent 
and even structurally unsound. But if the plan has 
been convincing, the subcontractors eflective and the 
foremen communicative, then, like the artisans of the 
Middle Ages, we may have created a structure excel- 
-^-.lent in its outline, convincing in its detail and better 
than any single person could have done. 

This analogy suggests that Ihe .task of summarizing 
the conference, is not unlike: the task of the architec- 
tural critic, — to discover in the multiple detail cer- 
tain pervasive themes and, having identiTied^hose, 
to show how they interact to. form the details of the 
structure. In doing this, the critic mu.st be careful not 
to add his own contribution (other than in interpreta-. 
tion). His obligation is to report and interpret, not to 
build tbe building. It should also be noted that no 
critic can comment or include all that'occurred with- 
out failing in his obligation to summarize. Therefore, 
no artisan, should feel abused if his or har pc\xed^ 
contribution is omitted here. 

^)un^^, .Steven M.. A Study Of StaU' t)irrsi^ht //i /Sjs/sccn/jf/aVv 
Eiiurutum. l\ilo Aim, Calif*.: Atnericjin Inslituh's !nr Krscarch. 
IVciMnlwM' ao" 1977. - 




30 



The task.bf summarizing has been made easier by the 
skill of the discussion leaders in^reporting the com- 
ments of the' groups. Without that first synthesis of 
ideas it would^have been impossible to prepare this 
final document. ' . 



11, THEMES 

It is possible to discern in the discussions certain 
themes that recur in various combinations and per- 
mutations. They are enunierated here in random 
order, with no attempt to judge their relative impor- 
tance. 



Theme I: Complexity. ." 

One person mentioned to me in the hall that he hadn't 
realized how complex the issues of 5tate oversight 
are. He admitted that until he got into the discussions 
he thought things were quite'simple, but now he was 
confiised and glad he dic^p^t have to solve all the 
problems. The complexity theme^ is expressed in 
many ways, including the following: 

1 . The structure of oversight in the several states. 
The AIR report demonstrates clearly (and the 
reports from the( discuss ions confirm) that the 
administrative^ organizations are widely^dif- 
ferent in the different states. Indeed, in some 
states there Are no structures at all to deal 
with certain' segments of postsecondary edu- 
cation. / . ' 

2. The heter/ogerieity of postsecondary ms^Vu- 
^fo/i.s\ Th6 United States hds developed a post- 

/ secondfjry universe' that displays a wide spec- 

trum on any classification one can find. In 
size, institutions range from a dozen student^ 
to over* 50,000: In purpose, institutions ''can 
^ seek^io be as focussed as those that aim only to 
traijVgood truck drivers, or as diffused as the 
universities whose programs range from re- 
medial arithmetic to research on the origins of 
the universe. In financial resources, some in- 
.stj'tutions are explicitly bankrupt, while 

* Fteprinted from the Summary and SynthesU of the Confer- 
ence, puhliahed by The Education Commission of the States, 
September 1978. , ; 
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■ , others preside over permanent endovyments of 
millions of- dollars. ' 

3. The philosophical stance of the conferees. Some 
. conferees advocate strong central control as a 
-•■^ . matter of principle while others advocate as 
. free a competition as possible. Some feel cer- 
tainty in their own minds and do not hesitate 
to' express opiniaps unambiguously. Others 
' believe that truth has n'ot yet been r^evealed to 
■ them and speak with hesitation. 

Examples. need not be multiplied. The complexityof 
■ the issues, the resources, the people and abpve all of 
the postsecondary enterprise is obvious: It is a. recur- 
ring theme ^n the discussions and it is a reality that 
prevents simplistic solutions to problems, however 
intellectually appealing such solutions may be. 

Theme II: Even handedness. 
. This second theme Hows from the first imc. Through- 
out the discussions, along with the recognition of the 
complexities, was a dedicaticm to fair play, often ex- 
pressed as an unwillingness to give certain categories 
of postsecondary instituticms special privilege or to 
treat other categories especially harshly. This was 
not, however, a. simple insistence on uniformity, since 
there was recognition that uniformity of treatjnent is 
not fair if applied to different kinds of institutions. 
However difficult it is to be fair (and the discussions 
provided examples of the diffjcultiesK there was 
throughout the discussions a dedication to that equal- 
ity of fairness that one group called "evenhanded- 
ness," a striving for equality of treatment, while rec- 
ognizing essential differences and hot using irrele- 
vant characteristics as "the basis for discrimination. 

c . • . 

Theme III: Acceptance of the Triad. 
"Triad" carries the idea that oversight and improve- 
ment of postsecondary education involves three dis- 
tinguishable groups — thei'ederal government, the 
^-tstatesand the institutions themselves as represented 
7 'by their nongovernmental voluntarv accrediting or- 
gani'/£ftions. Among the conferees were, those who 
wished the federal government would go away and 
get out of higher education, others who would like a 
freer market for education than some states have 
been willing to allow and still others who predicted 
an early demise to-voluntary accreditation. Overall, 
however, the thenie that rah through the discussion 
was that each component is currently here and 
reas(mably strong and that each is going to continue 
to be a force within postsecondary education. Thus an 
acceptance of the presence of the triad colors much of 
the discussion, and i.s reflected in the themes that 
follow. 

The triad concept was not always regarded as helpful 
and has boon strongly criticized as being an over- 



simplification, Nevertheless,, the concept appeared 
repeatedly in the discussions and its utility was ap- 
parent. Perhaps the idea of the triad might best be 
regarded as a revelation of truth inheed of a theology. 
The theology, of course, wpuld have to explicate not 
only the connections among the components, but also 
the essential characteristics of each component. 
Some connections and characteristics found in the 
discussions included the following: 

h There is a need to recognize a necessary divi- 
sion of labor among the triad components. Ac- 
creditation is different from eligibility for fed- 
eral funds. State authorization for an institu- 
tion to operate is not the same' as accredita- 
tion. • 

• 2. State authorization to operate is mandatory in 
states exercising such authorization. Neither 
eligibility for federal funds nor accreditation 
has that mandatory characteristic, although 
some conferees held that the pervasive need 
for funds and approval" makes almost a fiction 
the claim that use of federal funds and ac- 
creditation is "voluntary." 

3. Activities of various agencies within the fed- 
eral government cause concern and confusion. 
' Federal regulations (and here recent regula- 
tions promulgated by the Federal Trade 
Commission were explicitly mentioned in the 
discussions) conflict with state statutes arid 
regulations. Federal recognition of accredit-, 
ing agencies has affected the internal struc- 
tures and activities of these private organiza- 
tions. 

Acceptance of the presence of the three components of 
the triad did not mean in the discussions that all was 
well with the world. Many examples were provided 
illustrating various weakaesaes in each component 
and much attention i^as given to ways in which these 
weaknesses could be removed. It was clear that a lack 
of resources was a fundamental weakness in each 
component. While a lack of resources for the federal 
government sefemed laughable to some, conferees 
remembered that only a short time ago \he U.S. 
Commissioner of Education testified that one reason 
for difficulties with student loan programs was that 
insufficient administrative strength ^ had been pro- 
, vided when these programs were established. There 
seemed to be no doubt in most minds that most of the 
states were not providing fully adequate administra- 
tive resources for the oversight of institutions, and 
data from the AIR report were cited in support. One 
conferee suggested that the accrediting agencies 
would not be able to fulfill paper expectations until 
their staffs were increased several fold. 

At the .same time, there seemed to be a recognition 
that a !T»anifold fftcrease in resources would not be 
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forthcoming^, regardless of need. The ^Proposition 13^ 
phenomenon," understood as a deep reluctance of the 
' public to provide- further growth of government at 
any level, was often mentioned and was emphasized 
by John Phillips in his paper early in the conference. 

Such coni^id/erations made more importa'nt the 
clarification of the proper roles of each triad compo- 
nent. Identifying what each can do best and dividing 

■ the work would be a technique for allocating scarce 
resources and iaccomplishing work at minimum ex- 
penditure levels. 

Theme IV; F undo mental Nature of State Authorizxition, 

This theme develops the idea of proper division of 
labor and appropriate interaction among the triad 
comppnents.^Rcicurring in the discussions was a rec- 
ognition" that each state has a fundamental obliga- 
tion for the oversight of ali'^educatio.n within its bor- 
ders/an obligation that is constitutionally prohibited 
to the federal government and an obligation that 
cannot be exercised by the self regulation of accredit- 
ing associations that mustrely on the voluntary join- 
ing together of institutions. Recognition tHat state 
authorization is fundamental leads at once to the 
understanding that it must be the precursor both to 
federal actions affecting institutions and to accredi- 
tation. 

■ / A .. ',' . ■ 

This fundamental nature of state authorization also 

■ places squarely on each state the obligation to see 
^ that its authorization is carried out in a responsible 
- fashion. .Two levels of responsibility were identified 

in the discussions: H ) having appropriate statutes 
and regulations, and (2) having appropriate and suf- 
ficient administrative strength for enforcement. The 
model legislation developed several years ago. by the 
Education Commission of the States was cited as 
hejlpful for the first level. Some of the reconimenda- 
tiAns of the AIR report speak to the second. 

Theme V: Credibility and Communication. 
* Orieof the discussion groups talked extensively about 
"giips." This was the only ^rroup to use this word, but 
wh^it it expressed found other forms in the discus^ 
siohs. A gap is an empty space and important gaps for • 
the triad are the empty spaces of understanding and 
confidence among and within the components. It was. 
clear in the discussions that personsfrom state agen- 
cies do not know how well, or even how. accrediting 
agencies worked. Nor do those frohi the federal gov- 
eunniont understand the problems and constraints 
affecting the daily activities of the states. Therefore, 
the accrediting agencies have mistrusted the actions 
of both the states and the federal government. 

F3ut if the triad is a reality, and Theme Ml expresses 
. this, thtn its effective working through a rational 
division of labor requires that each component he 
credible. Credibility means more than pr(»s(»nlijig a 
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surface validity (that is, mere plausibility). Credibil-. 
ity means supporting the Validity of p6licies and ac- 
tions by evidence and sound logic. If, then, the com- 
ponents of the triad are to have credibility with one 
another, they must find ways by which they can mus- 
ter not well-meant sentiments, but evidence of effec- 
tive work. . * 

Clearly better- and more complete communication 
among the triad members is one way in which such 
evidence can be shared and the discussions strongly 
supported improved communication. Communica- 
tion did not mean handouts of convenient informa- 
tion, but rather a full sharing of both succes.ses and 
failures directed toward an appreciation and under- 
standing of the strengths and weaknesses of the triad 
members. Also emphasized was a need for similar 
credibility within each triad component. The pre- 
sence of multiple federal agencies affecting post- 
secondary education leads to a loss of federal credibil- 
ity when, as has -happened, the decisions of pne 
agency contradict the positions of others. Accrediting 
agencies sometimes' seem to have quite different 
policies, leading to confusion, and loss of credibility. 
The statutes and regulations of the several states are 
so different that some have concluded that the states 
as a group are unreliable in the oversight of educa- 
tion. • 

This theme of credibility and the need for effective 
. communication does not provide easy answers\to the 
many problems identified. What emerged from the 
discussions was an awareness of gaps among and 
within the triad members and ♦a willingness to s^ek 
ways of bridging these empty spaces and coming 
closer to establishing and recognizing the credibility 
of all. the groups working to give anpropriate over- 
sight to education. \ 

\ ■• 

\ 

IIL RECOMMENDATIONS OF THE AIR 
REPORT 

Having identified some of the recurring themes of the 
structure constructed in the discussions of the confer- 
ence, we turn now to consideration of specific ele- 
ments of that structure, beginning with the recom- 
mendations of the AIR report which served as the 
fundamental plan. . , ' 

1. The U.S. Office of Education (USOE) should 
disseminate copies of the AIR report, including • 
its ''Technical Addendum,'' to all state agen- 
cies that express a desire to strengthen their 
laws and regulations. ■ 

Such dissemination clearly improves communication 
and was supported by the conference. Indeed, one 
might question why the report should not be dissemi- 
nated to all state and accrediting groups that are" 
interested in it. or even to those that are not in- 
terested. However, the thrust of the recommendation 
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is that the dissemination should have an end other 
than mere broadcasting. Such a limitation is also 
reflected irl the theme of effective communication 
that strengthens credibility. 

2. The USOE Division of Eligibility and Agency 
Evaluation should convene a workshop for 
staff of' all state authorizing and oversight 
agencies, including those in bf)th riondegree^ 
and degree-granting sectors, to go over the 

■ • findings of t h is st u dy a n d its h m pi tea t i s for 
state agencies. 1 

This recommendation was also supported in the dis- 
cussions. It bears on. the fundamental n^jatu re of state 
authorization and. the consequent need for each state . 
to provide responsible authorization. Such, a work- 
shop would^lso assist in the communication among 
states and in finding more effective ways in which 
states can expend limited resources in carrying out 
the authorization activity. This seminar constitutes 
the first such workshop. 

3. USOE should begin to. formulate an official 
policy statement encouraging all states to enact 
and enforce state authorizing and oversight 
standards that meet or exceed minimum con- 

■ . sumer protection standards, \ 

In the di.scussions bearing on this recommendation- 
there was an undercurrent, almost another theme, of 
mistrust of too much federal presence. Federal en- 
couragement was generally welcomed; but the clause 
"meet or e.xceed minimum . . . stahdards" seemed to 
some to invite unwelcome federal specification of how ■ 
states shou Id behave and what standards thby should 
embrace. "Perhaps this is only an illustration of a 
credibility -gap, but it was clear in more than one 
discussion group that the federal government needs 
to tread cautiously lest its encouragement step over 
into requirement. So long as the federal presence i.s* 
limited to encouragement of the , states, there was no 
loss of support for this recommendation. Perhap.*? the 
recommqndation needs rewording to include explicit 
recognition of state autonomy and of the states* own 
concerns for consumer protection. 

4. USOE should strongly consider drafti/ig and 
asking the Congress to pass an amendment to ■ 
the general provisions of TitleVl of the Higher 
Education Act of 1965, as amended, providing 
federal funds for states that hjiVQ enacted stan- 
dards more extensive than those in the ECS 
model legislation. 

On this reconimenclalitin ihe cliscussion ^^roups,. al- 
most without exception, voiced i;rt»at. rvsiMvatioii. 
Some of it was related to the questiion of evenhanded- 
ne.ss. Why should only states exceeding the model 
legislation provisions be eligible for federal funds? 
Some of it was related to the .standard -itself What 



makes the ECS model the touchstone, other than the 
absence of any other model? By far the greatest res- 
ervation was with respect to the principle implied in 
the recommendation that the states should look to 
the federal government for financial support of nor- 
mal state activities. This principle was clearly re- 
jected by the conferees. There were some who expres- 
sed great reservation about any continuing federal 
funding. As one conferee expressed it, "Every federal 
dollar comes with a string attached to it, and it's only 
a question of time before that stringMs jerked."' 

5. tiSOB should establish and maintain a state 
licensing agency liaison center and clearing- 
house, . • 

This is a recommendation that speaks directly to the 
theme of communication, certainly within the state 
component of the triad, and possibly also among all 
three components. The recommendation was 
strongly supported in the discussions. However, ^he 
theme of a proper division of labor was also heard in 
the discussions, with a clear conclusion thai while 
federal encouragement and funding was desirable, 
federal operation (implied.by "maintain" in the rec- 
ommendation) was not. The alternative suggested 
was operation of the clearinghouse by a neutral party 
acceptable to all components of the triad, but cer- 
tainly having the confidence of the states since it is 
state information that would-be exchanged. Such 
organizations as the Education Commission of 
the States or various professional groups of state 
agency officials were suggested as p^ossible clearing- 
house operators, 

6. 



USOE should contract for, the services of an 
organization of national reputation to plan and 
carry out a continuing program of staff de- 
veloprrvmt activities for state lij:ensing agency 
personn\L 



Again a positive response to this recommendation 
^ was found in the diacussipn groups, the^details. echo- 
ing many already mentioned such as the desirability 
of federal enqouragemtent, the need for eitlfiies 
extensive resources to provide proper administration^ 
of oversight activities arid the neq^^sity of increasing 
credibility and communication through better know- 
ledge and experience. The recommendation's provi- 
sion'for training to be conducted by a^ organization 
apart from the federal government was strongly atip- 
port^d. A large number of conferees appeared to re- 
gard as a proper part of the federal activity the'^en- 
couraging and stimulating (in part through funding) 
activities to be carried out by others. Here is another 
development of the idea of division of labor among the 
triad components. 

7. USOE should consider making more extensive 
use of the data collected^during this study, 
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.While there was little indication that this recom- 
mendation received much discussion during the con- 
ference; it seems to be such good advice that few 
would argue with it. There was agreement that the 
data were reliable, except for changes since their 
collection. 

IV, OTHER RECOMMENDATIONS FOR 
ACTTPN 

ThejlisCussion groups did not confine their sugges- 
J-^ons for future work to those suggested in the AIR 
rpport. Finding general agreement on additional rec- 
ommendations for action was difficult because the. 
groups had 'only highly informal communieamon 
among themselves. Nevertheless, there are some Ad- 
ditional recommendations that seerri t'o have wide- 
■ . spread support: 

1. ficcause the data oftln: AIR report are vahmhle 
in the daily work of the three triad components, 
provision slum Id he mode to keep those data . 
current. ^ ■ 

The AIR report may he likened to a ".snapshot" of 
state oversight at one instant in time. What is needed 
for inlproved credibility anci communication is *Miye 
coverage,'' Already, according to testimony in some 
discussions, the AIR data have been made obsolete by 
• actions since they were collected. 

2, Because of the gapii in understanding and be- 
cause of confusions of roles that have been, 
identified in cert^ain cases, there is need to 
make explicit the role of each component of the 
triad, * . ^ ^ . 

To work toward an .understanding of these roles it 
' was suggested that a nongovernmental group under- 
take to formulate guidelines to distinguish the proper 
role of each component. 

. ',3. While not a reconiniendafion, there is clearly a 
general expectation that the U.S. Office of Edu- 
cation will give careful consideration to the 
results of this conference, pgrticularly those 
recommendations for action and those eoni^ 
' ments about the concerns of the conferees that 
the. proper federal role is not in operating ac- 
crediting or state approval activities, even at 
long distance. ^ ^ ^ 

It is clear that the for>n of this conference was not that 
of a legislative assembly, coming together to debate 
. propositions and proposals and concluding by voting 
approval of some and not of others.. Rather, this was a* 
conference given to f^t*e discussion of ideas, *an(i its 
results, while we may call them recominem^ations. 
are really an agenda for action by otiwrs. Further, 



while the conferees come from all parts of postsecon- 
dary education and all kinds of state and federal 
agencies, they are by no means the chosen represen- 
tatives of their groups. Their opinions and cbnclu- 
■ sions, while important, cannot be said to bind or obli- 
gate others. In addition, the conference took 'place 
within only a particular few days, without the possi- 
bility of reflection between discussions. " 

This supports the wisdom of wide dissemination of 
the results of the conference, both to allow persons 
not present to. consider and contribute to the issues 
and to give all of the conferees the opportunity for 
second thoughts. Indeed, it might iibe useful to con- 
vene another group to m^eet later and see whether the 
agenda. formulated here can be further developed. 

V. CONCLUDING COMMENTS 

The preceeding sections represent a summary of the 
construction done at the conference. Like any critic, I 
have my own biases and opinions and like any good 
critic, I have tried to suppress them and report care- 
fully what I observed, whether it was all I desired. 
The summary probably leaves out items of impor- 
tance to some and emphasizes things of little impor- 
tance to others. If any artisans are troubled that their 
important contributions — whether it is the design of 
the foundation or merely the joy fui.. carved eagle 
wearing a frock coat that surmounts the pedi- 
men|j — has been overlooked, please remember that 
il wasn't'done by design. To help. remedy my omis- 
sions, the discussion leaders had the opportunity to 
report for each group. 

. One final cojnment: the length and content of this 
summary are testimony. to the extent and depth of 
work by the members of the conference. Surely there 
have been few conferences at.w.hich the participants 
came earlier or stayed later than they did at this one. 
In fact, one of the problems was to terminate the 
discussion groups so that the leaders could report the 
results. And while we all enjoyed the amenities of the 
pleasant site and congenial friends, no one can say 
that we were on vacation, nor, I think , can anyone say 
that what was. constructed is a mere vacation shack. 
It certainly heeds further work, but I think there has 
been enunciated a basis for sound and effective over- 
sigh t of our complex postsecondary education, resting 
on the ground of state authorization and building on a 
strengthened triad. 
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COMMENTS FROM THE WORK SESSIONS 



1 

1. The AIR 'report presented a complete view as. of 
January 1, 1978 of state'oversight of postsecon- 
dary education. The. AIR report needs to be con- - 
stantly modified, revised and updated a« the 
situation changes. The proposed licensing center 
and clearinghouse should be instituted im- 
mediately to keep the information current 

2. Guidelines .should be developed to-delineate - 
more clearly the* functions of the various compo: ' 
nents of the triad*. Such guideline development 
should be undertaken by. a nongovernmentar- 
group with full consultation with repre.senta- 
tives of the triad and other interested groups and 
citizens. These guidelines should attempt to de- 
.fmeate the roles and responsibilities of each 

• triad element,, e.g., what each triad member 
should do and how. The guidelines would help, 
for example, to distinguish between licensing, 
accreditation and recognition as these relate to 
eligibility for federal funds. 
■ .1 . ' < . 

3. The proper role of federal funding in support of 
state oversight and accreditation is to provide . , 
stimulation, training, communication and facili- 
tation of state and accrediting agency activitie.s. 

It is not'a proper function of federal funding to 
■ operate licensing and accrediting activities.,. 
Funding itself carries such pDwer that the funder 
could easUy become the operator. There i3 con- 
cern that while funding is.needed, it..should not 
be used to control operations. Rather 'it should 
take the form of incentives- to the states to de- 
velop legislation 'at least equal to the Education 
Commission of the States* model legislation and 
to improve and expand agency activities to in- 
sure adequate oversight operations. 

4. Although .the conferees were representative of 
the postsecondary education community, they ^ 

. were not selected representatives of that com- 
munity. The recommendations and proceedings . 
shoiild be sent to the broadest community possi- . 
ble in addition to the attendees. 

5. Further rennerhent and specific action reconi- 
mondations might be enhanced by a .smaller fol-. 
low-up meeting of key representatives of the 



state authorizing and agency accrediting corn- 
munities and other concerned organizations in- 
volved in the conference. 

6. State oversight in relation to consumer protec- 
tion and institutional probity should be exercised 
in" relation to all postsecondary institutions in- 
cluding satellites or branch campuses whether 

^ operated within the state or across state lines.. 

7. Problems of communication and coordination oT 
state oversight and accrediting agency activities 

. are frequently as' crucial within the states as 
among state's. Accordingly, states should be en- 
couraged to bring together representatives of 
state higher or postsecondary education agen- 
cies, state' oversight agencies, institutional and 
academic leaders and other interested parties to 
develop better lines of communication arid to ad- . 
.dress common problems related to consumer pro- 
tection, oversight, accreditation and other re- 
lated issues. . ' ' . 

8. While licensing is exclusively a state function, 
the U.S. Office- of Education (USOE) and the 

\ Education Commission of the States (ECS), can ■ 
. facilitate better communication- and encourage 
improvemeXit in legislation and practice. ECS, 
with USOB support, should establish and main- 
tain a licensing agiency center and clearinghouse 
to improve licensing and monitoring procedures 
in the states and to provide an ongoing program 
for staff development. 

9. Since the common concern^ of oversight and ac- 
crediting agencies is with responsible and.qual- \ 
itatively^ adequate education for students, stu- 

- dents must not be lost sight of in oversight and 
accrediting activities. 

id. Initially,. tl\ere is need for a Tieutral non- 
governmental body to stimulate the developr. 
ment of a cooperative and coordinated activity 
- for state licensing and authorizing officers. Such 
a body should.be funded to engage in the follow- 
ing tasks: 

a. Reinforcement of self-sustaining organiza- 



tions of state licensing and authorizing offic- 
ers. 

b. Encouragement and assistance to such or- 
ganizations in the formulation of sound 
mutually beneficial and usefuTpolicy and ac- - 

* / tion agenda. 

c. C Encouragement of such, groups to formulate 

and develop sound joint activities with the 
accrediting community, institutions and the 
appropriate agencies of the federal govern- 
ment. 

1. With reference to the relationship between state 
licensing and authorizing agencies and accredi- 
tation, four observations should be noted: 

a, .Closier communication is essential in order to 
provide the basis for improved cooperative ac- 
tion. 

• b. Further work is needed to improve standards 

including educational outcome measures as a 
common basis for licensing or authorizing and 
for accreditation. The "documentation utilized 
in this process of developing standards should . 
he a matter of public record. 

c. Off-campus centers and branches are respon- 
sibilities both of the respective states and the 
regional ar^ programmatic accrediting agen- 
cies. The accrediting groups fnust have 
adequate evidence for judgement of program 
quality if the^^gvwTto be of value to the state 
licensing or authorizing agency involved. 
From the standpoiflt of state oversight agen- 
cies, off-campus operations of out-of-state in- 
' stitutions within the state must be considered 



as'new or additional institutions within the 
state. ' . • 

d. Joint visitations to institutions by accrediting 
and licensing/authorizing agencies where 
feasible and in the interests of both parties 
should be explored. In some instances this is 
currently taking place. 

12. States should continue to work toward adoption 
of the ECS model legislation to cover basic educa- 
tional authorization operations and to insure, 
fundamental cons.umer protection in relation to 
all providers of pbstsecondary programs, but in 
other particulars they should adapt it to their 
own circumstances. At the same time, ECS 
should continue its efforts to formulate addi- 
tional model legislation provisions to cover 
emerging problems in the field of consumer pro-' 
tection. ^ • . 

13. The informatiSri clearinghouse should also, 
maintain current information on licensing and 
regulations of postsecoadary education and 

' make such information available to states wish- 
ing to improve their laws. ' . 

14. The. U.S. Department of Defense and the states 
.should work closely together in addressing the 
needs for education on military bases. 

15. Education in relation to the military can be 
likened to a laboratory situation in that it repre- 
sents a microcosm of all of education. The state 
' bears a major responsibility for working with the 

military. There should be increased awareness 
and recognition of the problerns of the military 
because of the scope and importance of the niili- 
tary programs. to the' states arid the nation. 
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APPENDIX A 

A STUDY OF STATE OVERSIGHT IN POSTSECONDABY EDUCATION: 

' . • } ' " ■ * » 

Executive Summary of the Final Technical Beport* 

Steven M. Jung, Jack A. Hamilton, Carolyn B, Heliiwell, Jeannette D. Wheeler , 
American Institutes for Research 



/. Introduction 

The state government functions of institu- 
tional authorizing and. oversight were .defined 
as "granting initial and continuing approval to 
postsecondary educational institutions to oper- 
ate and offer educational i^ervices within the 
state.*' These functions were studied by the 
American Institutes for Research (AIR) under a 
contract to the U.S. Office of Education' 
(USOE).:USOE Was concerned about state au- 
thorizing and oversight because of the' impor- 
tance of these functions in -the "tripartite** in- 
stitutional eligibility system for USOE- 
administered student assistance programs 
under Title IV of the Higher Education Act of 
1965, as amended, and over 20 other federal 
programs of financial assistance to postsecond- 
ary education. In essence, this system requires 
institutions to be (1) state authorized, then (2) 
accredited by a. USOE-recognized private ac- 
crediting body (or approved by a USOE- 
recognized state agency, for public vocational 
schools, or awarded social recognition by the 
U.S. Commissioner of Education) and (3) cer- 
tified as eligible by the Division of Eligibility 
and Agency Evaluation (DEAE) of USOE. ^ . 

The mggor focus of the AIR study was the 
degree to which state oversight provides stu- 
dent consumer protection by preventing or cor- 
* recting abusive and potentially abusive institu- 
tional policies, practices and conditions, such as 
those listed in Table 1, Consumer protection 
has become, a significant problem to' USOE due 
to a number of well-publicized institutional 
abuses of students who were recipients of fed^ 
eral aid^rograms; these abuses have, been the 
topic of several recent research studies and na- 
tional conferences, all of which have called for 
efforts at strengthening the state role in au- 
thorizing and oversight of institutions. Pre- 
requisites for such efforts Were: (I) an in-depth 
profile of the strengths and weaknesses of state 
^laws .and enforcement resources and (2) specific 
suggestions for strategies that might \)e used to 
help state agencies acquire stronger laws and 
augment their enforcement resources. The pres- 
ent study, begun in July of 1976, was an at- 
tempt to provide such information: 



IL Method 

Three separate data collection efforts were* 
carried out. First, all state education lawfe and 
regulations dealing wi^h school, authorizing and 
oversight were sought and, to the extent possi- 
ble, obtained. Excluded from AIft»g nine-month 
search were laV/s/regulations that: (D- dealt 
strictly with noneducational topics (e.g., state 
consumer prQtection laws), or (2) did not have 
statewide jurisdiction or (3) dealt with func- 
tions outside of AlK*s definition of "institu- 
tional authorizing and oversight** (e.g., budget 
review and apptovaU pfograrh planning and 
coordinating, scholarship and loan program 
administration). It was estimated that the 
search, which included personal, mail and tele- 
phone appeals, resulted in acquisition of about 
95 percent of the total existing set of docu- 
ments. Obtained documents were abstracted 
into a standard format that allo>yed consumer 
protection provisons of laws/regulations of 
all states to be anal^r^ed and compared. ^ ; 



Potentially Abusive institutional Policies, Practices 
and Conditions Representing Primary Focus of Study 

1. Financial instability 

2. Misleading advertising and recruiting practices 

3. Inadequate disclostJ''6 of necessary infonmatiqn to students 
and prospective studerits 

4. Inferior instructional Programs and facilities 

5. Inferior instructional ^acuity and staff 

6. Inadequate recordKeeping Policies and practices 

7. Inadequate follow uP of former students and inferior job 
placement services, i' offered - 

8. Inadequate or none'^'stent tuition and fee refund policies 

9. Misleading repres^r^tation of accreditation or approved > 
status ' ' 



* This executive sujnniary and the report on which it is 
baaed were prepared" pursuant to Contract No. 300^76- 
0377 from the Office of planning Budgeting and Bvalua^ 
tion, U.S. Office of Education. Department* of Health, 
Education and Welf^*"©. The opinions expressed, however, 
do not necessarily reflect the position or policy of the 
sponsor, and no official endorsement by the sponsor 
snould be inferred. 

. I T^ese abstracts were published as a separate, 900+ page 
product of the study • 
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Second, a telephone survey was carried out 
using specially designed questionnaires for 
state authorizing and/or regulating agencies. 
Separate questionnaires were developed for 
heads of all state agencies that (1) licensed 
private nondegree-granting institutions, {2} 
licensed private degree-granting institutions 
and (3) governed public . nondegree and/or 
degree-granting^ institutions. Over \ 150 inter- 
views -were conducted, averaging oV'er one hour 
apiece. In all, data were obtained irom 184 
agencies: 82 with licensing authority over pri- 
vate institutions and. 1.02 with governance re- 
sponsibility for. public institutions. 

Third, AIR staff conducted site visits to 20 
states to obtain (1) estimates of the accuracy of 
the telephone interview data; (2) in-depth criti- 
cal incidents of successful and unsuccessful at- ^ 
terripts by state agency officials to prevent or 
correct abusive practices by postsecondary in- 
stitutions; and (3) the perspectives of staff of 
state licensing agencies, consunier affairs, law 
enforcement and attorneys* general offices, 
legislatures,, agencies that approve courses 
under contract to the Veterans Administration . 
(VA) and^^"1202** commissions. In all, 100 offi- 
cials were interviewed. > 

///. Results and Discussion , 

One of the most important findings of the 
study was that as of January. 1, 1977, 48 states 
(including the District of Columbia) exercised 
some sort of licensing authority over private 
nbndegree-granting institutions^ (only Missouri, 
Utah and Vermont did not). Thirty-eight states 
exercised specific licensing authority over tra- 
ditional private degree-granting institutions, 
and five others had licensing laws for private 
nondegree-granting institutions that may cover 
degree-granting institutions under certain .cir- 
cumstances (only Alabama, AHzona, lOwa, Mis- 
souri, New Mexico, NortK* Dakota, Utah and 
Washington had no licensing, laws for tradi- 
tional private degree-granting institutions as of 
January 1977). 

D^etailed charts were prepared, showing the 
provisions of each state's la^ss and regulations 
in 14 consumer protection-related categories 
such as those listed in Table 1. From these 
charts, summapr tables were prepared; which 
also contained information on types of institu- 
tions covered or excluded from coverage by the. 
laWs/regulations, institutional licensing/, 
bonding requirements, sales agent licensing/ • 
bonding requirements, monitoring and en- 
. forcement strategies and special provisions for 
treating but-of-otate institutions. As Qne exam- 



ple of the type of information provided in thes^ 
summary tables, ^11 of the 48 states with" pri- 
vate nondegree-granting institutional licensing 
laws except one (Maine), have requirements or 
standards in the area of advertising, sales and 
recruiting practices; Vermont also has re- 
quirements in this area for' sales agents. Eigh- 
teen states have provisions in the advertising/ 
recruiting area for private degree-granting in- . 
stitutions. Only one state (Oregon) has laws 
with specific advertising provisions for public 
institutions. Of the 48 states with provisions for 
advertising in the private nondegree-granting 
sector, 40 explicitly prohibit false, inaccurate,, 
deceptive or misleading statements or practices. 
Of the 18 states with provisions iii the private 
degree^granting sector, ..4 explicitly prohibit 
such statements or practices. ' 

This example is illustrative of another major, 
finding of the study: state authorizing/oversight 
requirements are much more extensive for pri- . 
vate nondegree-granting institutions, less ex- 
tensive for private degree-granting institutions 
and almost nonexistent for public institutions. 
In an effort to estimate more precisely the ex- 
tensiveness of coverage in the private sector, 
ratings were made of the coverage of state 
laws/regulations in the 14 previously men- 
tioned consumer protection • categories. The 
"^overage of model state legislation drafted in 
1973 under the sponsorship of the Education 
Commission of the States (ECS) was use.d as a 
.standard of comparison. A summary of the re- 
sults- of these comparative coverage ratings is 
presented in Table 2. (Care must be taken to 
avoid the conclusion that the larg^ numbers of 
zeros and minuses in Table 2 indicate some 
states have '^inadequate'' coverage. These are 
^reas of state sovereignty,, over, which state 
governments retain ^the constitutional right to 
determine what" is adequate for their needs. 
Nevertheless, the results provided evidence 
that improvement is possible in many states, to 
bring the .coverage of their licensing laws and 
regulations up to a minimum standard rep- 
resented by the ECS Model Legislation.^ 

Analyses of the dates of passage or modifica- 
tion of the laws/regulations rated in Table 2 
illustrated a great deal of recent activity. Since 
1975, 73 percent of the states have modified 
their, private nondegree-granting ..Jaws/ 

2 The ECS model legislation has no provisions in categories 
A, G and M. Tlie model legislation renresenta a minimum 
standard because it was purposefully left very broad, with 
the intention that more specific standards and rcQ^jre- 
menta would be added by states in the form of detailed 
implementing regulations. 
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Table 2 



Summgry of Coverage Ratings of State Licensing Laws 
and Regulations in Comparison with ECS Model Stat« Legislation* 



Private 
Nondegree-G ranting 



Private 
Degree-Granting 







• + 


= 


- 


0 


•++ . 


-f. 




- 


0 


A. Institutional purpose, governance 
and operation 


1 


22 


2 


0 


26 


7 


13 




. 0 


30 


B. Course length, content, goals or 
objectives 


4 


23 


11 


2 


11 


3 


12 


10 


1 . 


25 


C. Degree, diploma,. credential or 
graduation requirements' 


1 


6 


24 


1 


19 


3 


13 


6 


1 


28 


D, Qualifications of instructional or adminis* 
' trative staff (including maximum teaching 
loads and teacher-pupil ratios) 


9 


23 


■•6 


5 


8 


5 


15 


5 


2 


24 


E- Facilities (including Instructional and ^ 
administrative facilities and equipment, 
housing 6r room/ board facilities, health 

. and safety requirements) 


1 


11 


18. 


13 


8 


"1 


16 


7 


^3' 


24 


F, Finr.ncial stability (including institu- 
tional performance bonds and financial 
record maintenance) 


5 


19 


16 


6 


5 . 


2 


7 


7 


13 


22 


•G. Minimum qualifications of potential. students 
and orientation of entering students 


2 . 


24 


4 


0 


21 


0 


18 


2 


^ 0 


31 


H. Public disclosure of rinaterial facts 

(including fefes and content of enrollment 
agreement or contracts) 


13 


12 


8 


14 


■ 4 


2 


7 


3 


8 


31 


1. Advertising or sales/recruiting practices 
(including gninimum qualifications for licens* 
ing of sales representatives, and limitations 

. on use of terminology'' such as "university," 
"approval," "admissions counselor," etc.) 


20 


13 


9 


7 


'2 


2 


1 


4 ■ 


17 


27 


J1. Studerit and personnel recordkeeping practices 

nnpiudinfi m nlmiim rpniiirpmpntc fnr pnntPnt 

of students' records) 


0 


on 


□ ■ 
P 




1 A 


n 
U 

• 


/ 


D 


D 




J2. Student and personnel recordkeeping practices 
(including minimum reqijirements for mainte- 
nance of students' rooms) 


0 


0 


12 


25 


\ 14- 

i 


0 


1 


6 ^ 


12 


32 


K, Financial practices (including procedures 
for making loan awards, requirements for 
fees and scholarships or aid requirements) 


2 

/ 


15 


17 


3 


14 


0 


2. 


9 


1 


69 


L Minimum refund policies and practices 


.11 


22 


8 i 


. 7 


3 


0 


3 


4 \ 


2 


42 


M. Placement (including follow-up data collection 
from former students, graduates, ^employers 
regarding posteducation outcomes) 


3 


• 12 


15 


0 


2;| 


0 


7 


0 


0 


44 


N. Other topics of possible importance for 
student consumer protection 


3 


13 


16 


3 


"16 


1 


.17 


6 


0 


27. 


Totals 


78 


235 


175 


91 


186 


26 


139 


76 


66 


458 



+ + State has much more extensive coverage than^E.CS 
+ State has more extensive coverage than ECS 
State has equally extensive coverage as ECS 
State has equally extensive coverage as ECS 
0 State has no coverage or no law 



• State laws and regulations In effect as of January 1, 1977, 
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regulations and 68 percent have made modifi- 
cations^ in the private degree-granting sector. 
Of most concern recently in the latter sector 
has been the problem of licensing degree- 
granting programs of institutions that are 
based outside the subject state, especially those . 
of a nontraditional nature, that offer academic 
credits for "life experience," individualized and 
nonsbructufed courses, use of community edu- 
cational resources,' etc. 

Telephone interview data provided extensive 
information about enforcement mechanisms 
and; resources.; Among the more interesting 
findings were that: (1) about half of the states 
extend the term proprietary schools" to private ' 
not-for-profit institutions as well as profit- 
seeking institutions; (2):' agencies exercising 
oversight responsibility for private nondegreej 
granting (NDG) institutions license^about three 
Xtimes as many institutions, on the average/'as 
agencies in the private degree-granting (DG) 
sector (108.6 v. 31.5), but receive fewer rev- 
•enu(^ ($141,868 v. $263,834 annually )3 and 
have fewer" full time equivalent staff (5.5 v. 15); 
(3) although they have fewer staff on the aver- 
age, ND^ agencies make school inspections vis- 
its more frequently (annually, on the average) 
than DG agencies (about every three and one- 
half years); (4) the NDG site visits are shorter 
(averaging less^than one day each) than the DG 
site visits (almost two days eachO, but staff of 
both agencies attempt to apply fixed educa- 
tional criteria and \tandards most cases; (5) 
over half of all the l^Wvate sector agency heads 
interviewed reported ^l^iat ^'significant" num- 
bers of institutions arev e ^cempted f rom over--, 
sight in their states, generally because the in- 
stitutions are accreditea,\religious affiliated, . 
avocational, older or subjectXto curriculum con- 
trol through s,tate professiona\licensing boards* 
(e.g.,. barber and cosmetology schools); and (6) 
private sector officials in 23"states reported that 
some use had been made of the\ ECS mofiel 
legislation during the past five ye^rs, in_the 
"process of making '^significant" chdng^sin their 
authorizing/oversight laws or regulations. 

Almost all officials of private NDG agencies 
reported they had received student complaints 
(an average of 46) during 1976, while slightly 
more than half of the private DG agencies had 
'received complaints (an. average of 21), and few 
public agencies had received any complaintsV^ 
' These statistics were tempered by the fact that .\ 
almost 80 percent of the private NDG agencies ^ 
had formal student complaint-handling 
mechanisms, while fewer than 30. percent of the 
private DG agencies and public agencies had 



such mechanisms. Complaint mechanisms usu- 
ally required students to state their cases in 
writing. Almost all student complaints were 
followed up and resolved informally, using only 
the threat of formal action -r- fewer than 10 
percent of the NDG agency complaints and 2 
percent pf^Jhe DG. agency complaints actually 
became the basis for formal investigative or 
court actions. In 1976 a total of over 250 formal 
administrative actions apd 32 court actions 
were reported by state,agencies for institutional 
violations in the priyate NDG sector, while the 
corresponding figures in the private DG sector 
were 10 and 3. Orily a small percentage (around, 
25 percent) of the private sector agencies 
supplied informations students on their rights 
as consumers of education, and a sinaller per- 
centage still (under^20 percent) made public the 
ndpies of schools whpse authorization to operate 
had been revoked or limited. Around half of the 
private sector agencies reported pass- 
ing on to other states or to the. U.S. Oflfioe of 
Education information about their' investiga- 
tive or enforcement actions. , 

Both the telephone interviews and the site 
visits provided data on state agency officials' 
perceptions of their needs for improving the 
state role in student consumer /protection and 
barriers to meeting those needs and things the 
federal government might do, to assist. 

With regard to changes and resources needed 
by state agencies to improve the consumer pro- 
tection function, there was general agreement 
that: ^ ^ I . \ 

1. More staff members are needed, especially^ 
legal staff, to facilitate enforcement actions, 
and clerical staff, , to free professional staff for 
more effective schpol monitoring. 

2. Strongier laws and regulations are needed, 
especially to (a) eliminate provisions that now 
exclude accredited institutions from state 
agency oversight, (b) provide stronger bonding 

* or tuition' indemnification requirements, ^ (c) 
provide and publicize statewide complaint 
handling systems and (d) improve the coordina- 
tion and communications .among the agencies 
that have various oversight responsibilities 
within states; and ^ • 

3. Better communications and coordination 
are needed among licensing agencies in all 
states, especially in the degree-granting sector 
to deal with|problems created by institutions 
that operate Across state lines. o 

^These average figures cqptain funds received frorn the 
Veterans Admininstration for course approving (generally 
in ♦.he NDG sector) and, occasionally,, other nonoversight 
state agency functions (generally in th3 DG sector).. 



The chief perceived barriers to making these 
changes and obtaining thes^ resources were: 

1: Unwillingness of legislatures • to make 
adequate appropriations for school- oversight, 
due to a lack of understanding of the nature of 
the problem and general reluctance to approve 
funds for any. forms of state regulation; 

2. Strbng and effective opposition by schools 
and accreditation bodies to increased levels ol 
state agency oversight; • ' 

3. Lack of agreement and cooperation among ^ 
state education agencies about which agency. 
should perform what functions; and 

^ 4. Reluctance of law enforcement agencies and 
attorneys general to take strong action against 
educational institutions. 



Almost without exception, state officials felt 
that ther powers of the states should be preemi- 
nent in the area of student consumer protec- 
tion, with the federal role limited to: 

1. Providing mqre effective internal audits and 
controls over the federal student aid programs; 

2. Providing a communications and clearing- 
house mechanism for the states, to allow state 
agency^officiails to better (a) share information 
on their enforcement actions concerning schools 
that operate inWore than one state, (b) achieve 
more consistent standards and consequently 
more reciprocity agreements for licensing, and ' 
(c) learn from each other's successes and fail- 
ures; ^ \ 

3. Provide workshops, and technical assis- 
tance,, including legal experts and research r 
studies, that will allow alLiy ..statie agency 

' officials to acquire new knowiL ige, skills and 
techniques for oversight; 

4. Provide some federal operating funds, pos- : 
sibly on a matching basis, for supporting better 
state. agency oversight, if, that oversight is to^ 
play a role in the eligibility of institutions for 
federal programs; and 

5. Exercise stronger controls over accredita- 
tion agencies that seeH to become recognized by 
USOE, especially to prevent them from ac- 

V crediting ugevaluated branch' campuses and . 
off-campus programs. 

♦ " ' . 

IV. Follcw-Up Implications 

Based upon all of the obtained, data and sepj^- 
rate analyses of the states' and the U.S. office of 
Education'3 (USOE) needs for a stronger state 
role in improved institutional authorizing and 



oversight for Consumer protection purposes, 
AIR staff provided a number of follow-up rec- 
ommendations. ^ 

For state agencies themselves,- AIR especially 
noted as heeded improvements: . 

1. The elimination of nontri^vial exen^ptions 
from state licensing requirements for (aj ac- 
credited institutions, (b) institutions that are 
only indirectly ^overseen by state professional 
licensing boards (e.g., barbering schools, cos-. 
metc!ogy schools, nursing schools, driver train- 
ing schools), -(c) blder and Well-established in- 
stitutions and (d) institutions that are or- 
ganized as nnnprofit; 

2. The addition of consumer protection provi- 
sions to state laws for authorizing and over- 
sight of private degree-granting institutions, 
resulting in greater standardization of licensing 
requirements across the private nondegree and 
degree-granting sectors; 

^ 3. The development of procedures that require 
private and public schools domiciled out-of- 
state to meet the same licensing requirements 
as private schools domiciled ^n-state, especially 
in the degree-granting sector ;\ 

4. The elimination of oth^r jmajor coverage 
gaps,' as identified in-^relatidn to the coverage of 
ECS modpl legislation (see Table 2); 

5. Greater intrastate (Cooperation among agen- 
« - cies that have 'consumer protection respon- 
sibilities, especially between tlie private school 
licensing agencies and (a) law-enforcement and 
attorney general offices, (b) state course approv- 
ing agencies for the VA and (c) private school 
associations; ! ' 

6. Greater interstate cojgimunications and 
cooperation among private | school licensing 
agencies, especially in the degree-granting sec- 
tor; 'and K o 

7. Broader utilization of (a) jbetter enf(5rcement 
^ niechanisms to identify potentially abusive 

conditions, policies and practices in postsecond- 
ary institutions- dnd (b) educational programs to 
enable students to become In'ore effective con- 
sumers of education and complain more effec- 
tively if they (encounter abuses. 

In carrying out such neecied iinprcvements, 
AIR staff provided several s|)ecific^^ggestion8 
that appeared workable^ based on successful 
state experiences. Suggestiot^s were provided in 
the areas of the political process, improved pub- 
lits relations and use^ of potential technical 
assistance resources /rom^outside the state. 

For the U.S. Office of Education, AIR noted 
the following implications. ^ 
1. USOE should disseminate copies, of the AIR 



report, including its Technic^^^ Addendum* to 
all state agencies that eXp''^^'^ a desire to 
strengthen their laws and reg^^^^^ions. Further, 
if updated iiifofmation becomes available 
through later replications of ^^e state' agency ^ 
survey, this, informatics ^^^o be dis- ' 

seininated. ' _ . ' * 

2. The USoe' D\i}ision of ^l^g^bility and' 
Agency Evaluation should convene a workshop 
for staff of all state authori^^S and (ib^^ght 
agencies, inclucMng those in ^"■^ '^^ndegre^^d 

\ degree-granting sectors, to go over the finding of 
" this study and its implications Pr state agencies. 
If possible, this workshop should be cosponso/ed. 
by ECS and should include the participation of ' 
representatives of other natio"^' organizations 
concerned with improving ^he state licensing 
function. Possible topics to be discussed are 
suggested under staff development in poi^t 6. 
Serious consiOeration should be given to mak- 
ing this workshop an annual R^ent. 

3. USOE should begiw to formulate an official 
policy statement encouraging s'^ies to enact " 
and enforce state authoriz^'^S and oversight 
standards that meet or exceed minimum 
sumer protection standards- The minimum 
standards should be based' the ECS mode! 
state legislation, with provisions added in areas 
where the model legislaf-io"- no coveragg. • 

■4. USOE should strongly ^^^^sider drafting 
and asking Congress to pasS amendment to 
the general provisions sectivn ^f Tjtle IV of the 
Higher Education Act of 1^6^ Providing federal 
funds for states that have enacted standards 

• more extensive than the' legislation. 
The amenMinejit, which vvo"*^ be similar to 
Title. X of the now-expired National Defense 
Education Act of 1958,^ prpvide state 

agencies with matching /"^"^^ ^° "sed in 
gathering objective, on-site data on th^ con- 

- sumer protection policies, practices, and condi^ 
tions of institutions that apphed for eligibility 
for feder9l assistance programs. Determination 
of which states have met or exceeded minimum 
standards could be done annually -by the U'.S. 
Commissioner of. Education via a small hoc 
advisory Ipanel, as w&s done successfully under 
Section 435(c)(C) of the Higher Education' Act 
of 1965. Eighteen sta'tes vve^e identified who^e 
licensmg decisions were 

accepted, in pi^ce of 
accreditation, to establish eligibility of proprie-. 
tap schools for guaranteed ^^"dent loaris prior 
,to^'the prigit^ation of the national proprietary 
school accrediting bodies. 

/5. USOE should establi^!^ .^^^ ^^^intain a 
'*state. licensing agency l^^[^on center and 
kedrif^ighouser A majpr function of this center 



would be (a) the frequent collection of i'^^forn:^^. 
tion about publicly available state licensing 
.agency actions, especially adverse actions with 
regard to- schools, programs, school ^^P^^^^tors 
and agents, and* (b) the dissemination of t^is 
information to state licensing agencies in all 
other states. Information tha t is not ^^ailable 
to the public, such aS on-going investigatioj^g^ 
informal actions and temporary restrictions, or 
rumors,. W-ould not^Jbe collected or disse^^inated. 
Various dissemination ^mechanisms should be 

, considered, including a newsletter, ^ WATS . 

» line, mailgrams, etc. These could also be a topic • 
for the annual workshop. Because the center 
would also provide liaison with state agencies 
regardine^the federal eligibility system^ it co^ld 
disseminate important new information top- 
ics of interest to the states. It could ^1'"^^ serve - 
as the locus ia USOE for planning "and ^^rryi^g 
out the staff development activities to be dis- 
cussed in the next point. 

6. USOE should contract for the services of an 
organization of national reputation to P^^^.and^ 
carr^> out a continuing program of ^^^ff^de-^ 
velopment activities for state licensing (Agency 
personnel.. Tliese activities might ovenap vv^^j^ 
training activities carried out during ^be* an- 
nual workshop^ but they would be irio^^ exten- 
sive, based on detailed "needs assessments" ^j^d 
providing for special tailored regional Or ^^^^n 
statewide workshops. Major topics would i^e 
likely to include: (a) better procedures fo^ 
licensing schools/prpgrams/agent^ (b) strat-- 
egies for passing stronger laws and regulations, 
(c) strategies .for obtaining increased enforce-, 
ment resources and (d) more effective oversight 
of-interstate educational operations. ' ^ \ 

7. USOE should consider making ^more exterV- 
sive use of the data collected during t^is study. 
Even though AIR performed nu^t^erou^ 

. analyses, these only scratched the surface of the 
analyses that might be performed. Examples of 
possibly useful se^pndary data analyses c^^j^ 
be contributed by state agency staff at the 
workshop discussed in point 2, As an exai^pie. 
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^This Technical Addendum contains: (1). the namea^ ad- 
dresses and phoSe- numbers of aH state Vcenaing/, 
governing agencies contacted in the study, (^//.^"^JJlaries 
of almost 200 cri£ical incideots provided by ^Ip^S P^icials 
Illustrating pajticularly successful or unsucce^^siul ^ftorts 
to prevent or correct institutional abuses aum- 
manes of the data obtained during interviews with atate 
agency ofTiciajH . arranged according to the tyP^ °« ag^j^^y. 

'^^This titie*~provided 50 percent matching f^^^^ to ^tate 
education agencies for developing and | in^P^^j .".8 ala^e 
educational data collection procedures and s^^^^sUcqI ger- 
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it wotiW instructive to use the state survey 
dat^ to'ci^ate 'indicators" of oversight practices 
that could be correlated with the number of; 

'•'agencjy a^^^^ons 'or possible "effectiveness" rat-U 
ingsS.t^y ^^ P^^eJ of experts^ Promising indicators \ 
could then be used by y^tate agency personnel to \ 

...inter^jally gaiige their own effectiveriess , 
agaij^st these variables and take steps, to' irn^ \^ 
prove, thei^ practices. The survey data now exist \^ 
on-co^i^P^^^^ tapes that could be made available 
tb other researchers at very low cost, fi? 

. For another, example/ tlie state law/reg, 
ulation co'/erage a'reas^'that received ^ i-" rat> 
ings in comparison to the ECS ixiodel legislation 
could be extracted tb create a /-composite state 
regulation/' based-Pja^the model legislation bufe 
containing ^T:^UcH\fTior^" depth. Because it would 




be based on recent sources, this composite regu- 
lation would also be more' up-to-date than the 
1973 rnodel legislation, ^hich is obsolete in a 
few of its provisions. ^ 

,For a finarexample, it would be instructive to 
correlate data on coverage and ''effectiveness" 
of state laws^reguiations with other data from 
federal sources C;^.g., D£aE, the Bureau of Stu- 
dent Financial Assistance) regarding the exis- 
tence of potential institutional abuses in .the 
federal student assistance programs (e.g. loan 
default rates, student complaint^n ^^^d cases, 
^ etc.). The demonstration of a relationship wduld 
\strengthen the rationale for further federal 
Interest in improving gtate authorizing and 
dyersight of postsecondary educational institu- 
tions, i - 
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Education Commission of the States 



The Education Commission of the States is a nonprofit 
organization formed by interstate compact in 1966. 
Forty-six states, American Samoa, Puerto Rico and the 
Virgin Islands are now members. Its goal is to further a 
working relationship among governors, state legisla- 
tors and educators for the improvement of education. 
This report is an outcome bf one of many commission 
undertakings at all levels of education. The commis- 
sion offices are located at Suite 300, 1860 Lincoln 
Street, Denver, Colorado 80295. 

It is the policy of the Education Commission of the 
States to take affirmative action to prevent discrimina- 
tion in its policies, programs and employment prac- 
tices. 
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